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Comments _
ADMISSIBILITY OF CHARACTER EVIDENCE IN

e RAPE PROSECUTIONS IN MISSOURI

1. INTRODUCTION

The admissibility of character evidence in rape pmsecuuon]sl :'s- a
topic of no small controversy. Prosecuting attorneys urge rclor:rr-!. a c;,mg
that present rules of evidence force victims to endure such ]111'm|h?n‘nn :m
embarrassment that many women refuse even to report the crime. r'l.'lr[.'lej;
more, they claim the evidence presented to juries to attack 1{hc \;u'll;:w
character is so prejudicial that guilty defendants are often set free. ki
ever, defense attorneys argue that because of the nature n[ the crime, s
fact that it is rarely witnessed, and the natural pr(:]Euh('e 'agmmth‘n
accused of such an offense, the only elfective defense available is a probing
inquiry i credibility of the accuser.
mqu;\rz[;::: ::Ecscvcml rccznt law review articles have presented both the

prosecution’s® and defense attorneys'* points of vic_w. Legisla'tion p.ropo;:;?g
reform has been introduced in several state lcgl;il:uurcs, nu:h;dt!ngt 1:;(
souri.b The general public has been m:u!e mf:fCamnle nw.nre of t:e .?::ﬂ
by a number of books exploring the socmloglcal'm\d Psy« Im!ogma lr.n -‘
and ramifications of rape. Moreover, the entertainment media has dram:

inistrators recognize that this offense (.'ri'\.pl')
< forcement administrators recognize that thi
is mli;ahl[[.y:: :{l 3::: most underreported crimes due prmmr:!y‘ 10 f(“lr alu:it’:r
leﬂ'l‘:l,ru-rassxz;r:m‘. on the part of the victims.” FEDERAL BUREAU OF INVESTIGATION,
: . Revots 22 (1975). ) .
UN]FO;MOCE::”:; cv:ry 100 !’EP(OI"((:! rapes, approximately 51 men are l.urrcstgd." :(ll
are prc;secutcd. 15 are acquitted, 11 are found guilty of the offense charged,
5 are convicted of lesser offenses. Id. L ) e ——
3. Comment, Rape and Rape Latws: Sexism in Society and La ;: L AL,
Rev. .QlD (1978); Note, The Victim in a Forcible Rape Case: A Feminis 7
y v. 335 (1973). _ _ _
L Ah;‘ Cé:::'mll—crﬁ.g The Trial )of a Rape Case: An Advocale’s .:f;l!ysu of Cor
boration, Consent, and Character, 11 Am. Crin. L. Rev. 309 (1€ 73). R
-ro 5 “T'wo bills were introduced in the 1976 session of the Missouri legisla e
neither of which passed. They were typical of the types of reform being propos
macicBAly i i or attempted rape,
in 1 rovided that in prosecutions for rape of
oping;:u::i(ﬁ‘,l‘tc !‘l'i';luptatiun evidence, and ewdenlcc nf‘upgn_l:f m:::;f:‘nl:f:;::::}
. ini itness would not be admissible e ¢
‘i:::]t‘al:::a.ﬂlftlf ﬁ‘;?:ﬁ:ﬂ::',“‘f,,;:n to offer such l:vidr:nc‘; \lm:l_(-rd the pclr(vln;::?cl
i ke an offer of proof and the judge would h
exceptions, he would have to ma > * 3 T i,
i to determine what evidence may g
© h:l:‘;a;:: Il\ri']lrgd":i’;arol\'r?;‘:slhat in the prosecution nl'l:vxunlrnllre-rlsv!sl, lhr:[ 'EFL::::
. i he prior sexual conduct of the alleged vi §
ant may not offer evidence of the prior i  Afjencd Adeut
i in si here a written motion has been i y
ot e o Wt rior < hearing has heen held out of the
» regarding such prior conduct and a hearing has he .
f::r':_‘::n:::hof lhE jury tt?determinc the relevancy of such prior cm.tdurl. 36
: 6. S. BrownMILLER, AGAINsT Our WiLr: Mes, Women anp Rare (1975
M. Asir, PaTrenns 18 Forcinee Rarve (1971).
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tized, indeed in some instances exapgerated and distorted, the situation.
In spite of, or perhaps because of, this burgeoning body of information,
there exists a great deal of confusion and misinformation both about what
the law is and what it should be.

This comment will attempt to present an unbiased summary of the
present law in Missouri regarding the admissibility of character evidence
in rape prosecutions. Missouri statutes divide the crime of rape into three
separate offenses depending on the age and previous character of the
woman. Because the rules of admissibility vary, each offense will be dis-
cussed individually. Different rules also govern the admissibility of evi-
dence of general character as opposed to evidence of specific acts of im-
morality and the comment is subdivided accordingly.

1L Starumory Rare: Intercourse Wirnt A FEmary Unoen AGE SIXTEEN
A. Elements of the Crime

Missouri law defines rape as either forcibly having intercourse with
afemale 16 years of age or older, or having intercourse with a female under
that age regardless of her consent.” The latter act is commonly referred
t as “statutory rape.” The purpose of this part of the statute is clearly
to protect a girl under the age of 16 [rom her own immaturity and weak-
ness.® The protection is absolute, All that need be shown for a conviction
is that the defendant had sexual intercourse with a female who was in
fact under age 16 at the time.® It makes no difference how old the de-
fendant thought the girl was or what basis he had for that belief.1 Tt is
immaterial whether force was used'' or whether the girl consented.!2

. The primary Missouri statute on rape is section 559.260, RSMo 1969,
which provides:

Every person who shall be convicted of rape, cither by carnally and unlaw-

fully knowing any female child under the age of sixteen years, or by

forcibly ravishing “any woman of the age of sixteen years or upwards,
shall suffer death, or be punished hy imprisonment in the penitentiary

for not less than two years, in the discretion of the jury.

8. State v. Blessing, 183 S.W. 279 (Mo. 1916).

9. An amendment to the statute in 1921 raised the age of consent from
fourteen to sixteen, thereby extending the length of protection. but the same
amendment lowered the minimum term of imprisonment upon conviction from
live to two years.

10. State v. Basket, 111 Mo. 271, 19 S.W. 1097 (1892); State v. Houx, 109
Mo. (54, 19 S.W. 35 (I&‘JZ&.

I1. State v. Weekly, 228 S.W.2d 494 (Mo. I!M!??: State v. King, 342 Mo. 975,
119 S.W.2d 277 (1938); State v. Blessing, 183 S.W. 270 (Mo. 1916); State v. George,
214 Mo. 262, 113 S.W. 1116 (1908); State v. Frnest, 150 Mo, 347, 51 S.W. 688
1899).

( 12. State v. Lawson, 136 S.W.2d 992 (Mo. 1940); State v. Conrad, 322 Mo.
216, 11 S.W.2d 608 (1928); State v. Gruber, Y85 S.W. 126 (Mo. 1926); State v,
Nevit, 270 S.W, 387 (Mo. 1924); State v. Ansel, 256 S.W. 762 (Mo. 192%); State
v. Shellman, 192 SW, 485 (Mo. 1917); State v. George, 214 Mo, 262, 118 S.w.
1116 (IEJ{IS)I: State v. Allen, 174 Mo, 689, 74 S.W. 8359 (1908): State v. Ernest,
150 Mo. 347, 51 S.W. 688 (1899); State v. Duffey, 128 Mo, 519, 51 $.\. 08 (1895);
State v, l.ur.e)'. 111 Mo. 518, 20 S.W. 238 (1892); State v. Wray, 109 Mo. 5%, 19
SW. 86 (1892), The prosecution is entitled 1o a jury instruction that consent
is 1o defense, State v. Mace, 278 S.W. 718 (Mo, 1925). Even a later marriage of
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The question of what kind of evidence should be admissible is hronght
sharply into focus by the fact that the defendant can be convicted solely
on the uncorroborated testimony of the victim,'? unless such testimony
is contradictory or totally unbelievable.!* Because neither force nor lack
of consent are elements of the crime,'® evidence that the victim made
outery or complaint is immaterial and therefore inadmissible in some
jurisdictions.!® In Missouri, however, evidence that a complaint or outery
was made is always admissible where there is any evidence that the rape
was accomplished by force,’” and some decisions have held such evidence
admissible even without any reference to force.!® Likewise, evidence of
a failure to make complaint or outery is admissible,? but neither prosecu-

tion2® nor defense?! is entitled to a jury instruction concerning such evi-

dence.
B. FEvidence of the Victim's Character

1. Specific Acts of Immorality

Evidence of previous immoral conduct, short of actual intercourse,
between the defendant and the prosecutrix is admissible when offered

the prosecutrix and the defendant will not bar a prosccution. Tlowever, as a

ractical matter, such a prosecution would be unlikely due to the hushand-wife
immunity which would prevent the wife from testifying but it has happened.
State v. Evans, 138 Mo. TIG. 39 S.W. 462 (1897).

18. State v. Lee, 104 S.W.2d 740 (Mo. 1966); State v. Nash, 272 S.w.2d 179

SMo. 1954); State v. Wood, 355 Mo. 1008, 109 S.W.2d 396 (1917); State v. Burton,

55 Mo, 792, 108 S.W.2d 19 (1946); State v. Lawson, 186 S.W.2d 992 (Mo. 1940);
State v. Ball, 133 S,W.2d 414 (Mo. 1939); State v. King. $12 Mo. 975, 119 S.W.2d
277 (1938); State v. Mitchell, 86 S.W.2d 185 (Mo. 1085); State v. Gruber, 285
S§.W. 426 (Mo, 1926); State v. wade, 306 Mo. 457, 268 5.W. 52 (1921); State v.
Smith, 237 S.W. 482 (Mo. 1922); State v. Hammontree, 177 S.W. 367 (Mo. 1915);
State v. Mughes, 258 Mo, 264, 167 S.W. 529 (1914); State v. Stackhouse, 242
Mo. 444, 146 S.W. 1151 (1912); State v. Wilcox, 111 Mo. 560, 20 SW. 314
(1892). In Ball, supra, the only evidence introduced was the girl's testimony, and
she did not come forward until more than a year after the offense, If the testimony
of the prosecutrix is contradictory and conrlicls with physical facts, surrounding
circumstances, and ordinary experience, then it must be corroborated.

14. State v. Tevis, 25‘2 Mo. 276, 136 S.W. 839 (1911); State v. Goodale, 210
Mo. 275, 109 SSW. 9 (1908).

15. Cases cited notes 11 and 12 supra.

16. See % H. Unprmiurt, CRIMINAL EVIDENCE § 757 at 1738 (5th ed. 1957); 4
J. Wicmonrr, Evipexce § 1138 at 223 (3d ed. 1940) and cases cited therein.

17. State v. Hammontree, 177 S.W. 367 (Mo. 1015); State v. Palmberg, 199
Mo. 233, 97 S.W. 566 (1906). The details of a complaint made to a third person
are clearly hearsay and therefore inadmissible unless the prosccutrix has been
impeached by prior inconsistent statements and the statements made in the com-
plaint are used as prior consistent statements to rehabilitate the prosecutrix on
that specific point. State v. Fleming, 351 Mo. 1, 188 S.wW.2d 12 (1945); State v.
Richardson, 319 Mo. 1103, 163 S.W.2d 956 (1942).

18. State v. Robinson, 106 S.W.2d 425 (Mo, 1937); State v. Conrad, 322 Mo.
246, 14 S.W.2d 608 (1928).

19. State v. Richardson, 349 Mo. 1103, 163 S.W.2d 056 (1912).

90. An instruction that the jury should consider the failure of the prosecutrix
to complain promptly has been e;-(yl “a comment upon the ‘prnstrlllrix testimony
on a point not within the issuable facts.” State v. Bowman, 278 Mo, 192, 497, 213
S.W. 64, 65 (1919).

791 State v. Richardson, 349 Mo, 1103, 163 S.W.2d 956 (1942).
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QDU
by the i i
uzre lnnri);:s:;l(llu:;n.'bf:‘ra:{se it tends to show the relationship between
7 7 heir inclination to engage in i t Y
Harehh e mpa gage in intercourse.®** In State v,
appellant, who had been convicted of
ok gl . ed ol the statutory rape of
Hidc:“)-(:'lr[oltl .arr:pdauglm-r. argued that the trial court erred in :\dm{tting
o cons:_)l pl;;()l' acts of “messing around” with the child because such
m‘mm“t uu[: the separate crime of child molestation which was not
rece i,. l;:,(m ;}llcd to l{hc subsequent act of statutory rape. The general
at evidence of other criminal acts, i | ‘
: al ; il offered 1o 1 i
Biis ts Sty 1ce ) ; prove the crime
o :iin;r: mat}mlss:blc except when it tends to establish motive, intent
on scheme or plan embracin issi , .
: « F acing the commission ol separate simil
crimes so interrelated that | others The
woof of one tends to pro
i ve the others.?t Th
court in Bascue held these pri ! i .
s¢ prior acts are so related to tl
e i ; he act charged as
lecc;!n::nb]e. ’ The court said these acts showed the state of ir:ﬁ'macy
o "e“p:lrucs and constituted “the foundation for an antecedent
pro J:n\nfhty. ) lhaf the parties engaged in intercourse.??
e n:;u:;:.dﬂ;ldi{nm of prior acts of intercourse between the prose-
efendant is admissible as tendi ;
il & : s as ng to create an “antecedent
probability” of crime charged.*® Previ i ; pope
i revious acts of intercourse as re
seven years prior to the act ch ¢ beguse
arged have been held admissil
seven i admissible because
e“:rmlﬂ;n::ss:dte" :lT!I‘):lllcrn of sexual misconduct continuing over an
riod. e statute of limitations i
nded p y - ations imposes no restricti
admission into evidence of : : wblection
offenses barred by the s a0 jecti
g ¢ y the statute.® An objection
8 ess is untenable because this [
. y actor alfects ly tl
weight and not the admissibili i
ssibility of the testimony.® Howe
cannot introduce evidence of P sness fdpmeg
subsequent acts of i se,32 i
o ' acl intercourse,®? even evi-
wmul:chlh'u the defendant regularly had intercourse with thc' prosecutrix
i er consent after she reached age sixteen® in a prosecution for one
act of intercourse before the girl attained that age.

22. "[Plrior :n_morous acts, wi:li'c_h r;r_(ﬂnanlJ recede the se:
for ; reced TX 11
:Imull?'. constituting assaults and therefore sc{nﬂaleﬂ:fl‘el:ge?xi:':l nc;. allliongh
hown.™ State v. Cooper, 271 S.W. 471, 474 (Mo. 1923) "y properly. be
28. 185 SW.2d 35 (Mo. 1972), ) )
24, C. McConrmick, Evipence § 42 at 82 (2d ed
25. State v. Bas x 4 T
s ascue, 485 SW.2d 85 (Mo. 1972).
27. See also State v. Garner, 481 S.W.
E . G x Sw.zd 239 (Mo. 1972); ¢
328 SW.2d 31 (Mo, 195): Stute v. Baker, 318 Moo 515, 00 5 o e
State v. Pruiti, 202 Mo, 49, 100 SW. 131 (1907 ST T
. State v. Tyler, 306 S.W.2d 452 (Mo, 1957): Stat
i 3 N . 1967): State v, Burk 4
12 (Mo, 1951); (.'il{.l;e V. King, 312 Mao. 975, 119 5.W.2d a7 (u;;sra)];msrztitils‘ Sersh,
Cnm;j e L ﬁﬂil (Mo),' 1.92;;: v. Cooper, 271 SW. 471 (Mo. 1925); State v,
L 8 i
g hlf;.‘m v. Richardson, 319 Mo. 1103, 163 S.W.2d 956 (1912).

31, State v, B , 485 5.W..
SW.2L 816 Mo, ‘as;&;lle 485 S.W.2d 35 (Mo, 1972). See also State v. Simerly, 163

82, State v. Amende, 838 Mo. 717, 92 S.V

nide, ) , 92 SW.2d 106 (1986); St i

:?11‘ fu'-‘:;;l ’3&”&;’;’%""%5‘“5” v. Guye, 200 Mo, 318, :§52 ‘:)wl:ilf::s v'(llslag:lil)'-n S
BT o e 34, S.W. 289 (1916); State v. Palmberg, 199 Mo, 238, 97

33, State v. Caldwell, 311 Mo, 534, 278 S.W, 700 (1925).
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It is a felony to have carnal knowledge of a girl under the age of
sixteen, regardless of whether others have had su.rh. knowle.dgc.o[ her.
Therefore, evidence offered by the defendant of the victim’s specific immoral
acts with others is immaterial and inadmissible.?*

2. General Reputation of the Victim

A number of old Missouri cases held that the gcnu::a! Pad reputation
of the prosecutrix could be shown to affect her tredihih.ty if sf.\e took the
stand to testify.?® This was consistent with the 1:ule which BXIS!{E(‘ at the
time that the general bad reputation of any witness for morai:.ty.cou]:l!'
be shown to impeach.®® This rule was reversed by Sta!e.v. Wflh.am:,
which held that the general reputation for morality was ma(h'.m:rmblc as
bearing on the credibility of a witness. The rule in State v. Wsilmfn.: has
been applied in prosecutions for forcible rape,®* l:rm no case }las .-ipc-cmca'gz
held it applicable to statutory rape. Unless a dl_fl‘crcnt rz_luon::lc is 0
followed due to the age of the prosecuting wuness,.li'n:f. rule rejecting
general reputation for morality as bearing on the c'rcd!h:hty of the prose-
cuting witness is applicable to statutory rape prosecutions. Moreo}rer. be-
cause consent of the victim is immaterial, her general reputation for
morality is inadmissible on that issue.

C. Evidence of the Defendant’s Character

Missouri courts have recognized the precarious position of one who
stands accused of statutory rape. In State v. Seay®® the Supreme Court of
Missouri stated:

A crime of the character of the one with which the defendant

is charged is so abhorrent that conviction is easy; in fact, the

charge is almost equivalent to a conviction. So strong is the preju-

dice against a defendant in such case that the court must take every

precaution to see that he obtains an impartial trial 4

1. Specific Acts of Immorality

Evidence of specific acts of immorality on the part of th.c .dcfcuda:!t
with anyone other than the prosecutrix is generally inadmissible. It is

never permissible for the prosecution to prove that the defendant has

34. State v. Smith, 289 SW. 590 (Mo. 1926); State v. Shobe, 268 S.W. 81

: Juye, 299 Mo, 348,
. 1); State v, Ansel, 256 S.W. 762 (Mo. 1928); State v. Guye, 2
21205.12'2. !)l!'u") ?I(S.lﬁ‘s ; State v. Loness, 238 S.W. 112 (Mo. 1922); State v. Devorss,

221 Mo. 469, 120 S.W. 75 (1909),

¢ Guye,

S v. St . 325 Mo, 434, 29 sw.2d 113 (!930). State v. y:

200 ::n q;::f 252 SW. 055 1928); State v. Loness, 238 S.W. 112 (Mn.2 ’:95‘2).
Suate v, Nibarger, 255 Mo. 289, 164 S,\W. 458 (1914); State v. Dulfey, 1 o.

, 81 W, 98 (1895).
o Ssﬁ. State v, ghielt)is. 13 Mo. 236 (1850).
37. %37 Mo. 889, 87 Sw.2d 175 (1935).
$8, State v. Kain, 330 SW.2d 842 (Mo. 1060).
39. 282 Mo. 672, 222 S.W., 427 (1920).
40, Id. at 679, 22 S.W. at 429,

(
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had illicit relations with women over the age of consent.4! Likewise, it
is generally held to be reversible error 1w permit the introduction of evi-
dence that the defendant has had illicit relations with females under the
age of sixteen.#? Such evidence is obviously highly prejudicial and does not
tend to make it more prohable that the defendant s guilty of the offense
for which he is on trial.#* However, in a few situations, evidence of a
specific, prior, similar crime has been held properly admitted. For example,
in State v, King'4 a porter in a private school was charged with the statutory
rape of a pupil. Correspondence between defendant and another pupil
indicating that defendant had committed a similar offense with the second
pupil, although inadmissible as part of the state’s case in chief, was admissi-
ble in rebuttal when defendant raised the issue by testifying that he never
“got smart” with any other pupils.

2. General Reputation of the Defendant

The general rule in all criminal prosecutions is that the prosecution
cannot introduce evidence that the defendant’s general reputation for
morality is bad, unless the defendant, in an attempt to bolster his own
credibility, calls a witness to testily to his good character and reputation. s
In such a case, the state may call witnesses to show that his general reputa-
tion for morality is bad. It is also proper for the state to cross-examine
thoroughly defendant’s character witness for the purpose of testing the
witness' knowledge of the defendant’s reputation, the witness’ sources of
information, and the witness' credibility. The extent of permissible cross-
examination of the defendant’s character witness is largely within the
trial court’s discretion.#* This type of questioning is proper even if it
relates to crimes other than the one charged 47 In order o determine
upon what the character witness bases his judgment, it is permissible to
inquire of the witness whether he had heard it rumored that defendant
was involved in other criminal acts which would reflect upon delendant’s
character.** However, such questions are improper unless such rumors
are actually being circulated.#® It is not permissible for the prosecutor,

4l Swate v. Hayes, 356 Mo. 1033, 204 S.W.2d 728 (1917); State v. Cox, 263
SW. 215 (Mo, 1924); State v. Bowman, 272 Mo. 491, 199 S.W. 161 (1917); State
V. Burgc“. 259 Mo. 383, 168 S.W. 740 (1914).

42, State wv. Spinks, 344 Mo. 105, 125 S.W.2d 60 (1939); State v. Bowman,
272 Mo, 491, 199 SW. 161 (1917); State v. Smith, 250 Mo, 274, 157 S.W. 807
(1913); State v. Horton, 217 Mo. 657, 153 S.W. 1051 (1918); State v. Teeter,
239 Mo. 475, 144 S.W. 445 (1912),

43, Cases cited note 42 supra.

44, 342 Mo, 975, 119 S.w.2d 277 (lﬂSRg.

45 State v. Williams, 3387 Mo. 884, 87 S.w.2d 175 (1935).

16. State v. Cooper, 271 S.W. 471 (‘Mn. 1925); State v. Scay, 282 Mo. 672, 222
S.W. 427 (1920); State v. Phillips, 238 Mo. 299, 135 S,W. 4 (1911); State v. Harris,
20305\)10. 23, 108 S.W. 28 (1908); State v. Parker, 172 Mo, 191, 72 S.W. 650
(1903).

47. State v. Scay, 282 Mo, 672, 222 S.W. 427 (1920).

18, Id,

49, 1.
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under the pretext of testing the credibility and information of the character
witness, to bring before the jury bad acts or crimes which occurred after
the offenses charged or about which the character witness would have no

way of knowing.®®

II1. STATUTORY RAPE: INTERCOURSE WITH A FEMALE OF PREVIOUSLY
CHASTE. CHARACTER BETWEEN THE AGES OF SIXTEEN AND EIGHTEEN

A. Elements of the Crime

Missouri law extends, by a separate statutory rape statute, the period
of protection an additional two years for young women ol “previously
chaste character."8! Being of “'previously chaste character” means simply
that the young woman was a virgin prior to the act charged 52 This fact
must be proved affirmatively by the state.5? Although earlier Missouri cases
held that chastity was presumed until the contrary was shown,®* the clear
rule today is that there is no presumption that the prosecutrix was chaste.’®
However, defendant is not entitled to an instruction that no presumption
exists, because such an instruction would have a tendency to mislead
the jury into assuming that a contrary presumption exists,%® If the state
establishes that the young woman was of “previously chaste character,”
the same protection given a female under age sixteen is applicable—i.e.,
both the consent of the prosecutrix®? and the use of force® are immaterial.

In a prosecution under this statute the defendant can be convicted

50. Id. It is, of course, improper for the prosecutor to state to the jury during
closing argument, or at any other time, his personal belief in the guilt of the
defendant, because the jury may put undue weight on this opinion and assume
that it is based on information not in evidence. Id. See also State v. Reppley, 278
Mo. $83, 218 S.W. 477 (1919); State v. Webb, 264 Mo. 414, 162 S.W. 622 (1914);
State v. Hess, 240 Mo, 147, 144 S.W. 489 (1912).

51. § 550.500, RSMo 1969, provides:

If any person over the age of seventcen years shall have carnal knowledge

of any unmarried female, of previously chaste character, hetween the age

of sixteen and eighteen years of age, he shall be deemed guilty of a felony,

and upon conviction shall be punished by imprisonment in the peni-

tentiary for a term of two years, or by a fine of not less than one hundred

dollars’ nor more than five hundre(r dollars or by imprisonment in the
county jail for not less than onc month or more than six months, or

by both such fine and imprisonment, in the discretion of the court.

52, State v. Luckett, 246 S.W. 881 (Mo. 1922); State v. Cook, 207 S.W, 831
(Mo. 1918). The defendant is not entitled to an instruction on the meaning of
“previously chaste character” because “an ordinary intelligent éuror would under-
stand that the phrase referred to a female who had never indulged in an act of
sexual intercourse.” State v. Wells, 367 S.W.2d 652, 65556 (Mo. 1963).

59, State v. Cook, 207 S.W. 881 (Mo. 1918); State v. Volz, 260 Mo, 194,
190 S.W. 307 (1916); State v. Kelly, 245 Mo. 489, 150 S.W. 1057 (1912); State v.
McMahon, 284 Mo. 611, 187 S.W. 872 (1911).

54, State v. Kelly, 191 Mo. 680, 90 S.W. 834 (1905).

55, State v. Volz, 269 Mo. 194, 190 S.W. 307 (1916); State v. Kelly, 245 Mo. 489,
150 S.W. 1057 (1912).

56. State v. Volz, 269 Mo. 194, 190 S.W. 307 (1916). .

57. State v, Wells, 367 S.W.2d 652 (Mo. 1968); State v. Vol 269 Mo. 194,
190 S.W. 807 (1916); State v. Taylor, 267 Mo. 41, 183 S.W. 299 (1916).

58, Cases cited note 57 supra.
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solely on 1 i i

u“k‘:{‘ o he tc:mmnny‘ of the prosecutrix.®® Corroboration is not necessa

e {(lmiu lfs({:mony is rrml:radirlory or unconvincing when ":1!3;1]icci.:z
E ed facts and ordinary experiences of mankind. o A

B. ELvidence of the Victim’s Character
L. Specific Acts of Immorality

B iroini
SMSentE, prlor spotts ams af onp ook b8 emential dlementiof ths
and admissible.st Amy pri of intercourse on her part are dlearly relevant
Siendarcis Ty .il' ):,y .p]nor act of intercourse with others®* or witiitia
statute, If lh;:' evicIE ved, a complete defense to a prosecution under this
Hiedobndane: 1o ncncc Ilm'!u‘:ucs maore than one act of intercourse with
iy ision Bl c.h..stc.(r:ll fm v nf'mnvu:wd_ of the first act, because the woman
of limitation . tiaracter” at the time of the later acts.®* The statute
o Is starts to run as of the first act of intercourse.96
ble to impe:::le :]::lit:cl(:l.'::.i!"mr specific acts of immorality are inadmissi-
is meaningless because q] l_.lr[.y Dr,'hc prosecutrix,®® but this prohibition
chastity,97 llowcvc; e ‘-t[m(J ic prior acts are admissible on the issue of
e ent il er, evidence (_:{ :wpcrlhlc acts of intercourse occurring sub-
q o the crime charged is inadmissible for any purpose.98

2. General Reputation of the Victim

pms:;::fritlcil:z:d;g:t:lr:ay 'oﬂ't;r ev|d(:-nrc that the general reputation of the
ol s ¥y was bad prior to the offense charged because such
v .;s relevant to the issue of chastity." The rationale for admittin
dmsti:;']'( eax;zcl:;ld:;st, although "cha.stc character” and a “reputation foE
MR e s;ame, reputation is still some evidence of actual
ot g;:nen: o’ }se.t the prnscrutlon.may offer evidence that the prose-
el l. d putation for mf)t'ﬂlllly' was good prior to the offense

ends to prove her “previously chaste character.”?! Evidence

59, State v. Clark, 353 Ma, 470, 182 SW.2d 619 (1910 Stre o 6o
o lark, 853 Mo. 470, 182 SW.2d 619 (1014); . 63
"mh::% 5(3‘&0'9223 ; ]';617.1; A \:S::lc,]gnn Mo, 457.12(;3(s.\‘\j)'sgm(lﬁaz‘-i)‘cgfa'mz?
. 258 Mo, 264, 167 S.W. 520 (1914); St Tevis, 231 5 ;
330" (1911); State v.*Day, 188 Mo, 350, 87 S, 400 ey, ol 120 S
'(_u? :re cases cited note 59 supra. I ekl
. State v, Foster, 225 SW. 671 HITE
(Mo. 1918): State v. Weber, 272 Mo, 125 190 S 10 gt S0P S 8t
:_i;;.‘ E_.nnc: cited note 61 supra. T 9L
O3. State v, Toster, 225 SW. 671 (Mo. 1920); St
12 S. 208 (1911?; State v, M(:M:nhon{ 234 J{fu.)r';l'?":;?v";S\:J!wél'.rkz' rit T
O1. State v. Schenk, 238 Mo, 120, 142 S.W. 268 (1011, (o1
05 State v. McMahon, 231 Mo. G611, 137 S.W. 872 (1911
oo Ser, e State v. Luckett, 216 SW. 881 (Mo 1922) >
. Cook,
- i gy W. 881 (Mo, 1918); State v. Weber, 272 Mo, 475,
8. State v, Perrigin, 258 Mo. 238
q o . 238, 167 S.W. 578 (1914
9. Ch a . v
pul;]ilc npi:||gﬁc;:;:::rﬁi:g :;h.ll’:: :\Spcrmu really is whil(c rqzul:\tion is only what
ic opin - State v. Gook, 207 S.W. 831, 833 (Mo. 1918).

71. State v. Taylor, 267 Mo. 41, 183 S.W. 299 (1916). State v. Kelley, 191

Mo. 680, 90 S.W. 834 5 i i
oveiruied Ty Tagior (1905), contains dictum to the contrary, but was expressly
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of the general reputation of the prosccutrix subsequent to the offense
charged is inadmissible."

Older Missouri cases held that if the prosecuting witness testified,
evidence of her general bad reputation for morality would be admissible
to impeach her credibility.™® This rule has not been followed in Missouri
since 1935 when the supreme court held in State v. Williams™ that the
general reputation of a witness is inadmissible as bearing on the issue
of credibility. Presently, the only general reputation evidence admissible
to impeach a witness is general reputation for truth and veracity.7®

C. Evidence of Defendant’s Character

Despite the dearth of cases on this issue, it appears that the rules
governing the admissibility of evidence of the defendant’s character when
the charge is statutory rape of a “chaste” 16 to 18 year old are the same
as those applicable in a prosecution for the statutory rape of a girl unde_r
the age of 16.7® Because the only difference hetween the two offenses is
the characteristics of the victim, there is no reason to treat evidence of
the defendant’s character any differently.

IV. ForcmLe RAPE
A. Elements of the Crime

In Missouri the essential elements of forcible rape™ are: (1) penetra-
tion (however slight) of a female's sexual organs;?® (2) accomplished by
force or threats;" and (3) against the will of the woman.®® The state,
of course, must prove these elements beyond a reasonable doubt. 5!

The force used must be sufficient to overcome_the “ntmost resistance

of the woman—i.e.,, to overpower the mind, thereby negating consent.?

72. State v. Day, 188 Mo. 359, 87 S.W. 465 (1905).

73. State v. Shearon, 183 S.W, 203 (Mo. 1916). .

74. 387 Mo. 884, 87 SW.2d 175 (1935). See also State v. Kain, 330 S.W.2d
842 (Mo. 1960).

75. State v, Williams, 492 SW.2d 1 (Mo. App., D St. l... 1978).

76, Evidence that the defendant {xroposed marriage, cither helore or after
the alleged act of intercourse is admissible on the theory that a subsequent promise
of marriage shows a “consciousness of guilt and a desire to conceal the offense
and a prior promise bears on the issue of chastity in that it indicates why the
woman submitted. State v. Walker, 357 Mo. 394, 208 SW.2d 233 (ISMF,)‘: State
v. Oliver, 337 Mo, 1087, 87 S.W.2d 644 (1985); State v. Reed, 237 Mo. 224, 110
S.W, 909 (1911).

77. § 559.260, RSMo 1969. )

78. State v, Oliver, 333 Mo, 1281, 64 SW.2d 118 (1938); State v, Ruhr, 538
SW.2d 656 (Mo. App., D.K.C. 1976).

79. Smlg v. (‘.nfr]cu. 494 SW.2d )536 (Mo. 1978); State v. Deckard, 426 S.W.2d
88 (Mo 1068); State v. Egner, 317 Mo. 427, 296 S.W. 145 (1927); State v. Catron,
317 Mo. 894, 206 S.W. 141 (1927); State v. Johnson, 316 Mf"' 86, 289 S.W.
847 (1926); State v. Barbour, 234 Mo. 526, 137 5.W. 874 (1911); State v, Neal, 178
Mo. 63, 76 S.W. 958 (1903); State v. Cunningham, 100 Mo. 382, 12 SW. 876
(1889); State v. Ruhr, 538 S.W.2d 656, (Mo. App., D.K.C. 1976)

B0. See cases cited note 79 supra.

81, State v. Moore, 435 5.W.2d 8 (Mo. En Banc 1968).

82. State v. Gray, 423 S.W.2d 776 (Mo. 1968); State v. Schuster, 282 S.W.2d
558 (Mo. 1955).

(
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Such force need not be actually applied, but may be merely an “array
of force.”# Unless the woman demonstrates the “utmost reluctance” to
engage in the act and presents the “greatest resistance” of which she is
capable, she will be deemed to have consented.8¢ However, consent induced
by a fear of personal violence is no consent,’ and thus the utmost resistance
doctrine is not applicable when the woman is put in fear of injury.#s
In other words, the amount of resistance necessary depends on the use-
lessness of resistance.87

A conviction of forcible rape may generally be sustained on the
uncorroborated testimony of the prosccutrix.®® However, if the prosecutrix’
testimony is in conflict with swrrounding circumstances and ordinary
experience, it must be corroborated. * Thus the need for corroboration

must be decided on a case by case basis.?

Evidence that the prosecutrix made an outcry or complaint following
the alleged rape is not excluded by the hearsay rule.” Likewise, evidence
83. State v. Kirkpatrick, 428 SW.2d 513 (Mo. 1968); State v. Wynn, 357
SW.2d 936 (Mo. 1962); State v. Schuster, 282 SW.2d 558 (Mo. 1055); State v.
Ruhr, 533 S.W.2d 656 (Mo. App., D.K.C. 1976G).

81, State v. Abron, 492 S.W.2d 887 (Mo. App.. D. Su. L. 1973); State v,
Cottengim, 12 S.W.2d 58 (Mo, 1928); State v, Egner, 317 Mo. 427, 296 S.W. 145
(1927); State v, McChesney, 185 S.W. 197 (Mo. 191G).

5. State v. Kirkpatrick, 128 SW.2d 513 (Mo. 1968); State v. Schuster, 282
S.W.2d 553 (Mo. 1962); State v. Ruhr, 533 S.W.2d 656 (Mo. App., D.K.C. 1976).

B6. State v, Walker, 481 S.W.2d 284 (Mo. 1972); State v. Neal, 184 S W.2d
210 (Mo, 1972); State v. Gray, 425 SW.2d 776 (Mo. 1968); State v, Beck, 368
SW.2d 490 (Mo. 1963); State v. Moore, 148 S.W.2d 288 (Mo. 1940); State v.
Catron, 317 Mo, 894, 296 S.W. 11] (1927); State v, Barbour, 234 Mo. 526, 137
S.W. 874 (1911).

The doctrine is also not applicable where the woman is rendered insensible
by intoxicants or drugs. State v, Dusenberry, 112 Mo. 277, 20 S.W. 161 (1842).

It is also rape to have intercourse with a woman of unsound mind. Her
mental condition must be so severe as to totally destroy her capacity to consent,
and the defendant must know of her infirmity. A woman who is too weak-minded
legally to enter into a contract can still consent to sexual intercourse. The burden
is on the state to prove both the severity of the woman's mental condition and
the defendant’s knowledge of her incapacity, State v. Robinson, 315 Mo, 897, 186
SW.ad 1008 (1940): State v. Helderle, 186 S.W. 696 (Mo. En Banc 1916); State
v. Warren, 232 Mo. 185, 134 S.W. 522 (1a1n).

87. State v. Beck, 368 S.w.2d 490 (Mo, 1968).

88. State v. Gray, 128 S.w.2d 776 (Mo, 1968); State v, Quinn, 105 S.W.2d
895 (Mo. 1966); State v. Baugh, 323 S\W.2d 685 (Mo. En Banc 1050); State v.
Roddy, 171 S.w.2d 713 (Mo. 1948); Siate v. Lawson, 136 S.W.2d 092 (Mo.
1910); State v, Dilts, 191 Mo, 665, 90 S.W. 782 (1905); State v. Welch, 191 Mo,
179, 89 S.W. 915 (1905); State v. Harris, 150 Mo. 56, 51 S.W. 18] (1899); State
v. Marcks, 110 Mo, 656, 41 S.W. 973 (1897): State v, Dusenberry, 112 Mo, 277, 20
SW. 461 (1892); State v. Davis, 497 SW.21 204 (Mo. App., D. St L. 197%).

8O, State v. Burton, 355 Mo. 167, 196 S.W.2d 621 (l!llli{: State v. Marshall,
354 Mo. 312, 189 s, w.2d 301 (1945); State v. Gruber, 285 S, 126 (Mn. 1926);
State v. Donnington, 246 Me. 343, 151 S,W. 975 (1912); State v, Tevis, 284 Mo.
276, 136 S.W. 339 (1911).

90. State v. Thomas, 351 Mo. 804, 174 S.W.2d 387 (1948). If the conviction
was obtained .-;u[l-liy on the uncorroborated testimony of the prosecutrix, the
appellate court will closely scrutinize that evidence and reverse if it a pears
incredible or oo insubstantial. State v. Goodale, 210 Mo. 275, 109 S.W, 9 (1908).

91 The theory applicd in admitting the evidence is that “womanly instinct”
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that the alleged victim failed to do so is admissible,** and the accused
is entitled to a cautionary instruction advising the jury that her failure
to make prompt complaint is a factor to consider in assessing her believa-
bility.?3
B. Evidence of the Victim's Character
1. Specific Acts of Immorality

Prior specific acts of voluntary intercourse hetween the prosecutrix
and the defendant are admissible as tending to show the inclination of
the woman to consent.* Likewise, evidence of continued friendly inter-
course between defendant and prosecutrix after the alleged rape is admissi-
ble to impeach her testimony.*s However, evidence of prior acts of forcible
rape by the accused upon the prosecutrix is inadmissible.”® Such acts
are held not to have a tendency to constitute an “antecedent probability”
that defendant committed the act charged.®” This approach is consistent
with the rule prohibiting the admission of evidence of prior criminal
acts against a defendant in a criminal case.

Except in very limited circumstances, evidence of prior specific acts
of intercourse between the prosecutrix and men other than the defendant
is inadmissible for any purpose.®® The prosecuting witness may not be
cross-examined with regard to specific acts of immorality with others, either

rompts the outraged female to make outery. State v. Richardson, 319 Mo. 1103,
63 S.W.2d 956 (1942). Such evidence is not a necessary element of the state’s
case. State v, Garrett, 404 S.W.2d 836 (Mo. 1978); State v. Miller, 191 Mo. 587,
90 S.W. 767 (1905). Such evidence is admissible only in corroboration of the
rosecutrix and not as independent proof of the crime. State v. Marshall, 354
Mo. 812, 189 S.w.2d 301 (1&5): State v. Richardson, 349 Mo. 1103, 163 S.W.Z(.i
956 (1942); State v. Wilkens, 100 S.W.2d 889 (Mo. 1936): State v. Conrad, 322
Mo. 246, 14 S.W.2d 608 (1928); State v. Taylor, 320 Mo. 417, 8 S.W.2d 20 (1928);
State v. Atkins, 292 S.W. 422 (Mo. 1926); State v. Lawhorn, 250 Mo. 293, 157
S.W. 844 (1918). As a general Tule, the details of the outcry or complaint are
inadmissible. State v. Marshall, 854 Mo. 312, 189 S.W.2d 301 (1945); State v.
Parsons, 285 S.W. 412 (Mo, 1926); State v. Burgess, 259 Mo. 385, 168 S.W. 740
(1914); State v. Yocum, 117 Mo. 622, 23 S.W. 765 (1893). However, the details
may come in when drawn from the complainant on crossexamination or intro-
duced to rehabilitate the witness after the introduction of prior inconsistent
extrajudicial statements, State v. Fleming, 354 Mo. 31, 188 S.w.2d 12 (1945);
State v. Lawhorn, 250 Mo. 293, 157 S.W. 344 (1913); State v. Bateman, 198 Mo.
212, 94 S.W. 843 (1906). .

92, State v. Palmer, 344 Mo. 1063, 130 S.wW.2d 599 (1939); Siate v. Wilkens,
100 S.W.2d 889 (Mo. 1936); State v. Bigley, 247 SW. 169 (Mo. 1922),

93. State v. ‘Thomas, 351 Mo. 804, 174 S.W.2d 387 (cISMfS).

94, State v. Northern, 472 S.W.2d 400 (Mo. 1971). See also 1 J. WiGnoRE,
Evipence § 200 at 688 (3d ed. 1940); 2 . Wicmore, Evioesce § 402 at 369 (3d
ed. 1940).

95; )Sla!c v. Patrick, 107 Mo. 147, 17 S.W. G6G (1891).

96, State v, Lebo, 339 Mo. 960, 98 S.w.2d 695 (1936).

97. Id.

08. State v. Ball, 527 SW.2d 414 (Mo. App., D. St. L. 1975); State v. Kirk-
patrick, 428 S.W.2d 513 (Mo. 19G8); State v. l‘{]e, 813 Mo, 876, 123 5.W.2d 'Hiﬁ

088); State v. Taylor, 320 Mo, 417, 8 S.w.2d 20 (1928); State v. Hewit, 259
gi.“V. 778 (Mo. 1921); State v, Guye, 299 Mo. 318, 252 S.W. 955 (1923): State v.
Oshorne, 216 S W, 878 (Mo. 1922); State v. White, 35 Mo. 500 (IRG5).

(
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for impeachment purposes or as bearing on the issue of consent.” How-
ever, the Missouri Supreme Court has recognized that there may be a
few situations justifying the admission of evidence of specific acts of
unchastity with others.®® These situations are limited to the rebuttal of
corroborating circumstantial evidence. For example, evidence of a specific
act of intercourse with another would be relevant to explain medical
evidence introduced by the state showing a ruptured hymen, venereal
disease, or pregnancy.!® Evidence of a specific act of intercourse the same
day with another has heen held admissible because it would account for
the presence of sperm in the vagina of the prosecutrix.!® Whenever specific
acts of lewdness and unchastity on the part of the prosecutrix are shown
by the defense for the limited purpose of explaining corroborating cir-
cumstances, such constitutes an attack on the good character of the prose-
cutrix,' The state may then introduce evidence of the prosecutrix’ good
reputation for morality and chastity. 104

2. General Reputation of the Victim

The majority of jurisdictions which have considered the question,
including Missouri, have held evidence of the prosccutrix’ general reputa-
tion for morality and chastity admissible as bearing on the issue of her
consent.’® In fact, the Fourth Circuit has held that an attorney's failure
to investigate the character of a complainant in a rape case constitutes
inelfective assistance of counsel.™® However, a bad reputation for chastity
is not always admissible; it is not admissible in Missouri as a defense
or in mitigation'®” because the lack of chastity may only be shown when
consent is “in issue."19% The phrase “in issue” is not defined, but a good
argument can be made that if the defendant denies intercourse and intro-
duces no evidence concerning consent, evidence of the prosecutrix’ bad
general reputation for morality would be inadmissible,

The person testifying as to the general reputation of the prosecutrix
must possess the necessary testimonial qualifications—i.e., acquaintance with
the general repuml"ion of the prosecurrix for morality in the neighbor-

99, State v. Kain, 330 SSW.2d 842 (Mo. 1960); State v, Whipkey, 215 S.W.2d
492 (Mo. 1918); State v, Oshorne, 216 S\W, R78 (Mo. 1922),

100, State v, Kain, 380 S.W.2d R12 (Mo, 1960),

101, 75 G.].S., Rape § 63 av 535 (1952), cited with approval in State v. Kain,
330 S.w.2d 812 (Mo. 1960).

102, State v. Daugherty, 126 S W.2d 287 (Mo, 1939).

103, Jd.; State v. Lovit, 243 Mo. 510, 117 SW. 481 (1912); State v. _]nnrs,
191 Mo. 653, 90 S.W. 465 (1905); State v. Speritus, 191 Mo, 21, 90 SW. 459 (1905).

104, Id.

105. 1 ]. Wicnmorg, Evinener, § 62 at 164 (3d ed. 1910).

106. Coles v, Peyton, 389 F.2d 224 (1dh Cir. 1968),

107, State v. Catron, 317 Mo, 804, 296 S W. 141 (1927).

108. State v. Yowell, 513 SW.2d 897 (Mo. En Banc 1974): State v. Kirk-
patrick, 428 SW.2d 513 (Mo, 1968); State v, Kain, 330 SSW.2d 812 (Mo. 1960);
State v, Taylor, 320 Mo. 417, 8 SSW.2d 29 (1928); State v. Ruhr, 533 S.w.2d 656
(tf:[r:.).'\pp., D. St. L. 197G); State v. Ball, 527 S.W.2d 414 (Mo. App., D. St L.
975).

!-.
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hood or among people with whom the prosecutrix associates.’®® The
testimony given must be general and not specific. For exmmnple, testimony
that the prosecutrix was reputed to have given birth to an illegitimate
child is evidence of a specific act and therelore not admissible.110

The general rule in Missouri and most jurisdictions is that the credi-
bility of a witness may not be impeached by a showing that his general
reputation for morality is bad, An attack on credibility must be addressed
to the reputation of the witness for truth and veracity.!” Many writers,
notably Professor Wigmore,11* advocate an exception to the general rule
which would admit general reputation evidence to impeach the testimony
of the alleged victim in prosecutions of men charged with sexual crimes
against women. Wigmore's rationale for the exception was to provide
protection against “the sinister possibilities of injustice that lurk in believ-
ing such a witness without careful psychiatric scrutiny.”!'* Wigmore's
fear was that women who have what he called an “unchaste mentality”
tend to contrive false charges of sexual offenses by innocent men, and the
sympathy naturally felt for a wronged female would “give easy credit to
such plausible tale.”1'* In State v. Kain''® Missouri rejected Wigmore's
proposed exception and adopted the general rule even in rape prosecu-
tions:

The prosecutors and trial courts already have a considerable

latitude in dealing with the abuses suggested by Professor Wigmore.

There is no assurance that permitting the witness’ credibility to

be attacked by proof of her bad repute for chastity would remedy

the situation and it might open the door to ather and greater

abuses, 116

C. Evidence of the Defendant’s Character
1. Specific Acts of Immorality

As a general rule, specific acts of immorality are not admissible against
the defendant. However, there are a few limited exceptions. Evidence of
prior convictions can be used to impeach,*? but evidence of other crimes,
absent a conviction, is only admissible if it tends to establish motive, intent,
absence of mistake or accident, common scheme or plan, or the identity

109, State v. Kain, 330 SW.2d 842 (Mo. 1960). See also, State v. Deshon, 834
Mo. 862, 68 S.W.2d B05 (1934); State v. Fairlamb, 121 Mo. 137, 25 S.W, 895 (1891).

110. State v. Yowell, 513 S.W.2d 397 (Mo. En Banc 1974).

111. State v. Rand, 496 SW.2d 30 (Mo. App., D. St. L. 1973); State v. Lora,
305 S.wW.2d 452 (Mo, 1957); State v. Whipkey, 358 Mo. 568, 215 S.w.2d 192
(1948): State v. Hayes, 856 Mo. 1038, 204 SW.2d 723 (1947); State v. Menz,
314 Mo, 74, 106 S.W.2d 440 (1937); State v, Williams, 337 Mo, 884, 87 S.W.2d
175 (1935).

11(2. 5)]. Wicsmore, Evipence § 924 (a) at 459 (3d ed. 1940).

118, 1d. at 460.

14, Id. at 459,

115. 830 S W.2d 842 (Mo. 1960). See also State v. Hayes, 856 Mo. 1083, 204
S.w.2d 723 (1947).

116. 330 S.W.2d at 845.

117. § 491.050, RSMo 1969; State v. Byrth, 395 S.W.2d 133 (Mo. 1965).
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of the person on trial.''® In State v. Mitchell® defendant made an issue
of his identity. Therefore, evidence of a second rape which occurred a
few minutes after the rape for which he was on trial, was held admissible
to show the opportunity to commit the first rape and the identity of the
defendant as the rapist. Also, erimes committed in a chain of events are
admissible because they tend to establish the crime charged. 2" For example,
when the defendant shot one person, kidnapped two others, and eventually
raped one of the hostages, evidence of the shooting and the kidnapping
was held admissible in the rape prosecution.!21

2. General Reputation of Defendant

Missouri courts recognize that when a person is being prosecuted for
a crime such as forcible rape, the wrial must be conducted with “scrupulous
fairness” in order to avoid adding additional prejudice to that which
the charge itself frequently produces.'?? However, il the defendant takes
the stand in his own behall, he is subject to the same impeachment as
any other witness.!*® There is an old line ol cases holding that any witness
could be impeached by a showing of his general bad reputation for morality
(as opposed to reputation for truth and veracity).'** The same rule was
applied to defendants,'*® including defendants in rape prosecutions.!2®
This rule was reversed in 1935 as to both witnesses!'*? and defendants in
State v. Willtams:128

[To] avoid :lmbiiuily and injustice to the defendant as far as

possible, it seems better that the impeaching testimony should he

confined to the real and ultimate object of the inquiry, which is

the reputation of the witness for truth and veracity.!®

Thus, the present rule is that the only general reputation evidence

118, State v. Mitchell, 491 S.w.2d 292 (Mo. En Banc 1978).

119. 491 Sw.2d 292 (Mo. En Banc 1973).

120, State v. Pollard, 447 S.W.2d 249 (Mo. 1969).

121, Id. Any crime committed as a part of the res gestae is admissible, State
v. Moore, 358 SSW.2d 712 (Mo. 1962) (stealing the victim's purse).

122, State v. Gentry, $20 Mo. 380, 8 S.W.2d 20 (1928).

123, § 516.260, RSMo 1969; Berra v. United States, 221 F.2d 590 (1955),
aff'd, 351 U.S. 181 51955 ; State v. Hammilton, 310 SW.2d 909 (Mo. 1955); State
v. Baker, 209 Mo. 444, 108 SW. 6 (1908); State v, Shanks, 150 Mo. App. 370, 130
SW. 451 (St. L. Ct. App. 1910).

124, State v. Shields, 13 Mo. 236 (1850).

125. State v. Glinton, 67 Mo, 380 (1878),

126, State v, Taylor, 320 Mo, 117, 8 SW.2d 29 (1928); State v. Gentry, 320
Mo. 589, 8 s.w.2d 20 (1928).

127, "T'he Williams opinion refers to Professor Wigmore's theory proposing an
exception when impeaching a prosccutrix in o rape prosecution and specifically
states that the opinion docs not apply to this sitnation. However, Wigmore's
theory has been rejected in Missouri, State v, Kain, 350 S.W.2d 812 (Mo. 1960).

128, 337 Mo. B84, 87 S W.2d 175 (En Danc 1935).

120, 1d. av 898, 87 SW.2d at 182, In so holding, the court reversed a second
degree murder conviction because the trinl court permitted the state in rebuttal
to appellant’s testimony to prove that appellant had a bad gencral reputation
for morality in the community.
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admissible to impeach the credibility of a defendant charged with forcible
rape is his general reputation for truth and veracity. 140

V. Concrusion
Although the present law in Missouri regarding the admissibility of

character evidence in rape prosecutions is not as irrational nor antivictim

as some have alleged, there are some areas in need of reform. In determis
ing what evidence should go to the jury, a careful weighing of the com
peting interests must be made. Rape subjects the victim to tremendous
psychological damage as well as physical injury. Few men, save thoe
prisoners subjected to brutal homosexual attack, can really understand

the fear, humiliation, and shame suffered by the victim of a rape. Intro

duction of evidence attacking the victim’s character aggravates this psycho-
logical damage. Yet, such evidence may be the only defense available.
Rape is rarely witnessed by anyone other than the victim and the rapist.
Because a rape trial is often by necessity a swearing match between the
victim and the defendant, evidence of credibility is often essential. More-
over, the defendant in a rape prosecution faces the mose severe penalty
the Jaw can impose!®® and must be guaranteed a fair trial,

The jury is normally required to decide one of two questions is
forcible rape prosecutions: (1) whether the defendant is the man wha
committed the crime, a question of identity; or (2) whether the womaa

voluntarily engaged in the act, a question of consent. If the issue is identity,

character evidence has no relevance and should be inadmissible. The Mis
souri courts have properly recognized this by allowing such evidence only
when consent is “in issue.” However, this phrase should be more clearly
defined and there should be a clear prohibition of character evidence when
consent is not the issue,

When consent is the question, Missouri courts have properly recog
nized that prior acts of intimacy between defendant and prosecutrix have

some relevance and may thercfore be considered by the jury. They have

also properly recognized that specific acts with others are normally irrele-

vant. However, Missouri courts have improperly assumed that the gencral -

reputation of the victim for morality is always indicative of whether she
consented to the act in question. There should be a presumption against
the admissibility of this type of evidence. An absolute prohibition may
prejudice a defendant in the rare case where there is some special reason
for its relevance. Therefore, the logical solution is to provide for the judge
to hear, out of the presence of the jury, the evidence which the defendant
wishes to offer together with the reasons for its relevance in that particular

130, State v. Williams, 492 S.W.2d 1 (Mo. App., D. St. L. 1973).

1351. The maximum (;)cnally stated in the statute is death. However, in light
of Furman v, Georgia, 408 U.S, 238 (1972) which held the imposition and cany-
ing out of the death penalty at the discretion of the jury to be crucl and unusual
punishment in violation of the eighth and fourteenth amendments, presently
the maximum penalty is life imprisonment.
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wie. Il the judge determines that the evidence is relevant, he can enter
an order as to what part of the evidence may be introduced and the
ouct questions o be permitted, "The same procedure should be followed
when there are circumstances making specilic acts of intercourse with others
televant. Determining these issues initially out of the hearing of the jury
wrves 1o insulate them from such prejudicial evidence in those cases where
it s ultimately determined to be inadmissible, Such a procedure would
more effectively enable Missouri courts to minimize psychological damage
w the victim and maximize protection to the defendant.
JorrL Wiison

COLLATERAL ESTOPPEL: THE CHANGING ROLE
OF THE RULE OF MUTUALITY

[ InTRODUCTION

The term res judicata wraditionally refers to the effect given a prior
judgment in a later action between the same parties on the same cause
ol action.! Professor Vestal has given this effect the more descriptive title
of “claim preclusion.”* As a general rule, the plea of res judicata or claim
preclusion prevents the same parties or their privies from relitigating
the same cause of action and bars not only all the issues previously decided,
but also every matter which might have heen offered and received to
sustain or defeat the claim,? .

The term collateral estoppel relers 1o the effect given a prior adjudi-
ation in a second action based upon a different claim or cause of action,
Collateral estoppel is similar to res judicata in that its purpose is also the
prevention of relitigation.t It is, however, more limited than res judicata
because only those issues or facts actually litigated and determined in the
previous suit are precludéd.® Professor Vestal describes this effect as “issue
precdusion.” At common law wod in the malerivy of @ orbvlloioa weday,
the doctrine of collateral estoppel 2lw requires that the parties o the
second action be the same as, or in privity with, the parties 1o the first

I, RESTATEMENT OF Juncaments § 45 (I9-12?.

2. Vestal, Preclusion/Res Judicata Variables: Parties, 50 Towa 1. Rev. 27
(1961) (hercinafter cited as Vestal).

3. Accord, Lovely v. Laliberte, 498 F.2d 1261 (1st Cir. 1974); Hauber v.
Halls Levee Dist,, 497 SW.2d 175 (Mo. 1973), See also REsTATEMENT (SECOND) OF
JunemenTs § 61 (Tent. Draft No. 1, 1973}.

4. F. James, Civit Proceoure § 1118 (1965).

5. Nee Cromwell v. County of Sac, ¥4 U.S. 851 (1876); Stickle v. Link, 511
Sw.ad 818 (Mo. 1974). As a general rule, default judgments will not be given
wllateral estoppel effect. Contra, Overseas Motors, Inc. v. Import Motors, Lud.,
375 F. Supp, 499 (E.D. Mich. 1974); Braxton v. Litchalk, 55 Mich. App. 708, 223
Nw.2d 516 (1974).

i See Vestal, supra note 2, at 28,
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Burglary tools taken from the trunk of a vehicle by officers when
they arrested defendant are admissible in a burglary prosecution.!* In
{he same case it was pointed out that malicious destruction of property
was not a lessor offense of the charge of burglary and therefore there
was no need for the trial court to instruct on such an offense.

In a burglary prosecution, evidence that when the defendant was
discovered in a service station, he left the service station and ran, was
sdmissible to show consciousness of guilt and to show flight.’

D. Rape

In a statutory rape prosecution, penetration may be shown by
circumstantial evidence and slight proof of actual penetration is suf-
ficient.’® Generally a prima facie case can be made in a statutory rape
prosecution on the uncorroborated testimony of the prosecutrix unless
such testimony is contradictory with physical facts and common experi-
ence, so as to be unconvineing.!” In this type of case evidence of similar
acts committed by defendant with prosecutrix prior to the date charged
in the information is admissible.?®

Where a defendant was charged in two counts of an information'®
with assault with intent to rape and molestation of a minor, and the two
counts involved occurrences at one time and place and with reference to
defendant’s conduct toward the same child, then the state was not
required to elect, prior to the close of its case, whether to proceed on the
charge of assault with intent to rape or the charge of molestation of a
minor.

E. Driving Motor Vehicle While Intoxicated

State v. Powell?® is a novel case in that the defendant was convicted

of operating a motor vehicle while intoxicated where the evidence showed
that at the time of the offense he was driving a farm tractor.

F. Forgery
In a forgery prosecution, evidence of the utterance by defendant of
another check on the same day he uttered the check mentioned in the

14. State v. Drake, 298 S.W.2d 374 (Mo. 1957).

15. State v. Peterson, 305 S.W.2d 695 (Mo. 1957).
16. State v. Ivey, 303 S.W.2d 585 (Mo. 1957).
17. State v. Palmer, 306 S.W.2d 441 (Mo. 1957).
18. State v. Tyler, 306 S.W.2d 452 (Mo. 1957).
19. State v. King, 303 S.W.2d 930 (Mo. 1957).

20. 306 S.W.2d 531 (Mo. 1957).
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APE EVIDENCE REFORM IN MISSOURI: A REMEDY
FOR THE ADVERSE IMPACT OF EVIDENTIARY RULES
ON RAPE VICTIMS*

LISA VAN AMBURG**
SUZANNE RECHTIN***

I. INTRODUCTION

On September 28, 1977, the Missouri legislature enacted House Bill
502, which is designed to substantially limit the admissibility of evi-
dence of the prior sexual conduct of the complaining witness in rape

rosecutions. The statute flatly and wholly rejects the use of opinion
gnd reputation evidence concerning the prior sexual conduct of the
complaining witness. Evidence of specific instances of such conduct is
2dmissible only under certain limited circumstances and to the extent

- The authors gratefully acknowledge the criticism and suggestions of Pro-
ressor Roger Goldman, Immediate Past President of the American Civil Liberties
{nion of Eastern Missouri, and of Professors John O'Brien and Michael A. Wolff.

“e» Lisa Van Amburg, A.B., Washington University; J.D., St. Louis University;
slember, Missouri Bar. ) )
“"«s” Suzanne Rechtin, A.B., Thomas More College. M.S.W.. St. Louis Univer-
sty J.D. candidate, St. Louis University.

“"1. House Bill No. 502 reads in full:

Section 1. 1. In prosecutions for the crimes of rape, attempt to
commit rape, or conspiracy to commit rape, opinion and reputation evi-
dence of the comFlaining witness' prior sexual conduct is inadmissible:
evidence of specific instances of the complaining witness’ prior sexuai

conduct or the absence of such instances or conduct is inadmissible, ex-
cept where such specific instances are:

(1) Evidence of the sexual conduct of the complaining witness with
the defendant to prove consent and the evidence is reasonably contem-
poraneous with the date of the alleged crime; or

(2) Evidence of specific instances of sexual activity showing alterna-
tive source or origin of semen, pregnancy or disease.

(3) Evidence of immediate surrounding circumstances of the alleged
crime; or

(4) Evidence relating to the previous chastity of the complaining wit-
ness in cases, where, by statute, previously chaste character is required to
be proved by the prosecution.

2. Evidence of the sexual conduct of the com laining witness offered
under this section is admissible to the extent that the court finds the
evidence relevant to a material fact or issue.

3. If the defendant proposes to offer evidence of the sexual conduct
of the complaining witness under this section, he shall file with the court a
written motion accompanied by an offer of proof or make an offer of proof
on the record outside the hearing of the jury. The court shall hold an in
camera hearing to determine the sufficiency of the offer of proof and may
at that hearing hear evidence if the court deems it necessary to determine
the sufficiency of the offer of proof. If the court finds any of the evidence
offered admissible under this section the court shall make an order stating
the scope of the evidence which may be introduced. Objections to any
decision of the court under this section may be made by either the prosecu-
tion or the defendant in the manner provided by law. The in camera
hearing shall be recorded and the court shall set forth its reasons for its
ruling. The record of the in camera hearing shall be sealed for delivery to

the parties and to the appellate court in the event of an appeal or other post
trial proceeding.

367
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relevant. Furthermore, the admissibility of this limited evidence must
be approved by a process of in camera hearings held by the court upon
written notice and offer of proof by the defendant. These new standards
go far to remedy the prior “no holds barred” practice which subjected
the comlaining witness in a rape prosecution to an unjustified invasion
of her privacy?® for the purposes of displaying unfairly prejudicial facts
to the jury. The injustice of this invasion of privacy was augmented by
the effect of sexual history evidence on the jury, producing acquittals
premised on nothing but the victim's unchastity.

The Missouri rape evidence reform statute is part of a nationwide
pattern of similar statutes limiting the admissibility of this type of
evidence. At least twenty-four states, including Missouri, have statutes
which exclude such evidence,® much of which was admissible under
common law as relevant to the issue of consent in a prosecution for
rape.* The purpose of these limitations is the recognition of important
state interests in the conviction of rapists and the protection of rape
victims.®

A sort of judicial sleight of hand has long characterized the
common law's treatment of reputation® evidence regarding the rape
complaining witness. Despite its highly inflammatory and misleading
nature, which would normally lead to its exclusion, reputation evidence
of prior sexual conduct or unchastity’ was generally admissible as

2. See note 83 infra for some discussion of the weight of the privacy right of
a witness in this context.

. Rudstein, Rape Shield Laws: Some Constitutional Problems, 18 Wnm, &
MaRy L. REv. 1,9-10(1976). For a comprehensive summary of rape laws throughout
the United States, see Bienen, Rape ?I. 3 WoMmEN's Riguts L. Rer. 90-137 (1977).

See notes 15.34 infra and accompanying text. The elements of the erime of
rape are discussed in State v, Egner, 2& S.W. 145, 146 (1927): “At common law,
there are three elements which must be present to constitute the crime—carnal
knowledge, force, and the commission of the act without the consent or against the
will of the woman.” See also State v. Moore, 353 S.W.2d 712, 713 (Mo 1962) and
State v. Adams, 380 S.W.2d 362, 367 (Mo. 1964). ;

+ When evidence of physical force exists, it has been held that the prosecution
must show the victim's "utmost resistance”, See Missouri Approved Instructions.
Criminal 6.40 and State v. Cottengim 12 S.W.2d 53 (Mo. 1928). See generally
Comment, Admissibility of Character Evidence in Rape Prosecutions in Mis-
souri, 41 Mo. L. Rev. 506, 514-15 (1976) for a discussion of several exceptions to this
rule. See also Richardson, Rape, in COMMENTS ON MISSOURI APPROVED INSTRUC:
TIONS—CRIMINAL 6 (O. Richardson ed. 1974). . .

: A more recent case seemed to uphold this reasoning by its discussion of force
.or threats of force "serving in lieu of the requirement of resistance.” State v.
Adams, 380 S.W.2d 362, 367 (Mo. 1964). See also State v. Abron, 492 S.W.2d 387 (Mo.
App. 1973) After citing R. PERKINS, CRIMINAL LAw, 120 ‘hich states that lack.
of evidence of great force gei isproves lack of consent, Judge Richardson,
'in,ﬂl&cnmmgn_t,ﬂl_ Missouri's rape instructions, nofes that utmo ce s
required of victims of other assaults, such as robbery, which is als0a "rion-consen-
sual and Torcible-version of an ordinary human interaction”. Id. Comment, To-
~wards a Consent Standard in the Law of Rape, 43 U. Cui. L. Rev. 613, 638 (1976).

5. See notes 83-87 infra and accompanying text. . "

6. Reputation evidence is merely one type of evidence of disposition or
character. 3 J. WIGMORE, EVIDENCE, § 920 (1840) [hereinafter cited as WiGMORE or
WIGMORE, CHADBOURN REV.] It is the net expression of a multitude of personal
opinions, based more or less on personal conversation. Id.

Unchastity is a term of moral }ud ment used to describe a woman's
conduct other than virginity or marital fidelity. Comment, California Evidence

1978] COMMENTS 39

relevant to the issue of lack of consent.® Evidence of consent is clearly
admissible in the prosecution of & crime in which luck of consent is an
element, such as robbery or kidnapping. But would anyone seriously
argue that, without more, reputation evidence of gift-giving or volun-
tary travels, analogous to consensual intercourse in a rape prosecution,
would be admissible and relevant to show consent to a robbery or
kidnapping.® By contrast, even though sexual intercourse is a normal
and frequent activity, evidence of the prior sexual conduct of the com-
plaining witness in a rape case, absent even the slightest connection to
the alleged crime, has been admitted to show consent.'” The admission
of such evidence may transform the trial into a prosecution of the
complaining witness and may destroy the rape prosecution of the de-
fendant, because of the emotionally charged and unduly prejudicial
character of this evidence.

In the past, courts frequently ignored the undue prejudice resulting
from the admission of this evidence. It may be convincingly argued that
the courts unconstitutionally abused their discretion by admitting such
reputation evidence against complaining witnesses in rape cases, while
excluding it in other cases.!' The result was to create two classes of
complaining witnesses and a potential claim of discrimination in the
administration of the law, in violation of the equal protection clause of

“the Fourteenth Amendment.'” Furthermore, the admission of this repu-

Reform: An Analysis of Senate Bill 1678, 26 HastinGs Law J. 1551, 1551 (1975).
[hereinalter cited as California Evidence Reform)

8. See note 29 and accompanying text infra.

9. A mock cross-examination of a robbery victim, conducted in the manner
of rape interrogation illustrates the irrelevancy of the use of evidence of former
gifts in a robbery prosecution

Qv:lr Smith, you were held up at gunpoint an the corner of First and Main?
s,
.

o Have you ever been held up before?
NGO
Have you ever given money away”?
Yes, of course. |
And you did so willingly?
What are you getting at?
Well, let's put it like this, Mr. Smith. You've given money away in the past.
In faet, you have quite a reputation for philanthropy. How can we be
sure that you weren't contriving to have your money taken from you
by force?
Berger, Man's Trial, Woman's Tribulation: Rape Cases in the Courtroom, 77 CoL-
tumia Lo Rev. 1, 26, note 163 (1977), [hereinafter cited as Br'r;ber], citing House of
Delegates Redefines Death, Ur?es Redefinition of Rape, and Undoes the Houston
Amendments, 61 A.B.A.J. 465 (1975). [(hereinafter cited as House of Delegates)

10. See Landau, The Vietim as Defendant, TriAL (July-August, 1974), and
Hohmer & Blumberg, Twice Traumatized: The Rape Victim and the Court, 58
JunicaTure 391, 398 (1975).

Il. Yick Wo v. Hopkins, 6 S. Ct. 1064 (1886) exemplifies the rule that a consis-
tent exercise of direction more harshly with respect to a suspect class is a denial of
the equal protection of the Court, Here the Supreme Court reversed the convietion
uf a Chinese person for the violation of an ordinance which which was consistently
unenforced against non-Chinese persons.

12. It is possible that this disparate treatment could form the basis of a claim
of a Fourteenth Amendment equal protection violation against rape complaining
witnesses, as opposed to the claim of non-constitutional adverse nmpact on rape

S A % T
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tation evidence may have had a significant effect on the outcome of
rape prosecutions. Evidence that juries consider more than the proof of
the elements of rape is found in the conclusion of a famous study that
judges agreed with jury verdicts inrape prosecutions only forty percent
of the time." The admission of highly prejudicial reputation evidence
may account for the insufficiency of concurrence. These objections
demonstrate the serious errors in the prior practice.

Nevertheless, in conjunction with their position that the courts
should retain absolute discretion to determine the admissibility of evi-
dence, the opposition to House Bill 502 argued that the statute violates
Sixth and Fourteenth Amendment rights.' In reaching the conclusion
that House Bill 502 does not violate defendants’ constitutional rights,
but merely forecloses the admissibility of unfairly prejudicial evidence,
this comment will first set forth the pertinent law of evidence. It will
compare House Bill 502 with Missouri common law and assess the
statute's practical effect on rape prosecutions. Finally, it will analyze

complaining witnesses because of the application of neutral evideminrly rules. The
admission of evidence at trial is arguably state action. The classes wou d consist of
one class of complaining witnesses of whom utmost resistance is required, i.e., rape
complaining witnesses, and another of whom it is not required, i.e., all other assault
complaining witnesses. Because the basis of the distinction is sex, since rape
statutes provide that only women can be raped (see, e.g., Mo. REV. STAT. § 559.260
(1969) and the revised criminal code, effective 1978, 566.030), the classification is
arguably sex discrimination. Therefore, it could merit middle-level serutiny, in the
manner of Reed v. Reed, 92 S. Ct. 251 (1971) or strict scrutiny as used by a four
justice plurality in Frontiero v. Richardson, 98 S. Ct. 1785 (1973). The result might

e a finding of invidious discrimination. Otherwise, the court would use a rational

basis test, and sustain the classification if “there clearly appears in the relevant &

materials some overriding state interest justifying the distinction based on class.”

McLaughlin v. Florida, 85 S. Ct. 223 (1964). However, it is possible that the Supreme §

Court would not find the distinction a pretext for invidious diserimination and

would sustain it as no equal protection violation, as it did the classification based &

on pregnancy in Gedulding v. Aiello, 94 S. Ct. 2485 (1874), notwithstanding the
dissent's argument that the denial of disability benefits for pregnancy resulted in
two classes: one of women who receive incomplete disability coverage and the
other of men who receive complete coverage. : .
The reluctance of the Supreme Court to find a violation of the equal protection
clause is further demonstrated by cases such as Snowden v. Hughes, 64 S. Ct. 3¢
(1944) which held that unequal application of statutes fair on their face is nota
violation of equal protection unless intent to discriminate is present. The applica
tion of evidentiary rules may be seen as analagous to the enforcement of statutes

See Washington v. Davis, 96'S. Ct. 2040 (1976) which held that the adverse impactol £

an employment qualifying exam was not an equal protection violation since no
purposeful discrimination was shown. :

13, H. KALVEN & H. ZEISEL, THE AMERICAN JURY, 252-253 (1966). (hereinafter
cited as Kalven v. Zeisel In sixty percent of cases of simple rape, juries acquitted
when judges would not have done so, while in cases of aggravated rape (i.e. cases
involving extrinsic violence or multiple assailants, or cases in which the victim and
defendant were strangers), the discrexancy was only twelve percent.

14. Professor Michael A. Wolff, Associate Professor of Law, Saint Louis Un:
versity School of Law, who drafted the rape reform statute for the South Dakea

legislature, stated that the reform statutes also raise the question of whether the

state legislatures have infringed on the power of courts in violation of stale
constitutions. Legislation limiting the admission of evidence in a judicial proceed:
ing suggests some overstepping of the boundaries separating the judicial and
legislative powers. However, in light of the acceptance of the Federal Rules o
Evidence by courts of the federal system., such a claim of violation of the separation
of powers would seem to hold little weight.

1078] COMMENTS an

the constitutional rights of defendants as they interact with the state’s
interests in the conviction of rapists and the protection of rape vietims.

1. ADMISSIBILITY OF CHARACTER EVIDENCE

Evidence of the past sexual conduct of the vietim in a rape prosecu-
tion has generally been admitted for one of two purposes: cither, to
show that the victim consented, or, to impeach the victim's testimony
on the theory that unchaste women lie."” The logic of these rationales
for admission is deeply imbedded in distrust of the female victim and an
excess of solicitude for the defendant.'® This position is evident in light
of the common law origin of these rules. Character evidence in any
form, whether reputation,'” opinion based on observation,' or specific
acts,'® is generally inadmissible to prove that the person characterized
acted in conformity with that character on a particular oceasion.”®
Common sense indicates that evidence of character is relevant to prove
action in conformity with that character, i.e., it has some probative
value.?! Tt therefore has prima facie admissibility, unlike non-relevant
evidence, which is automatically excluded.?® However, relevancy alone
is not the key to admissibility. The court must balance probative value
of the proffered evidence against the dangers of undue prejudice to
either side, and exclude the evidence if the negative effects outweigh

15. A majority of jurisdiction permitted evidence of the complaining witness'
reputation for chastity or relevant to the issue of her consent, See Admissibility of
Character Evidence in Missouri, supra note 4, at 517. Missouri common law cases
adhered to this rule. Id. On the other hand, only a few jurisdictions admit evidence
of unchastity for purposes of inpeachment. /d. at 518. Missouri reiected the use of
evidence of unchastity for impeachment in State v. Williams. 87 S.W.2d 175 (1935).
See generally McCORMICK'S HANDBOOK OF THE LAW OF EVIDENCE 91 (2d ed. E.
Cleary 1972) (hereinafter cited on McConrmck]

16. See Berger, supra note 9, at 27. Wigmore in his treatise on evidence
iltustrates this anti-female bias through his own attitudes. 3 A WIGMORE supra note
8, at § 924(a).

17. Reputation evidence is designed to convey to the jury the opinion of the
community as to the character of the witness, See State v, Cook, 207 S.W. 631, 1143
Mo, 1918). See generally WIGMORE, CHADBOURN REV., supra note 6, at §§ 920, 1609,

18. Opinion evidence is based on the personal knowledge of one who has
observed a person. WiGMORE, CHADBOURN REV., supra note 6, at § 920,

19. Evidence of specific acts is characterized by conerete statements of fact,
egl. dﬂ;e' time, place. Permanent disposition might be inferred from particular
acts g

20, McCoRMICK, supra note 15, at 445,

Cf Fen. R. Evin. 4 4(a): “Evidence of a person's character or a trait of his
character is not admissible for the purpose of proving that he acted in conformity
therewith on a particular occasion, except . . "

21, Relevant evidence is defined as that which renders a_desired inference
more probable than it would be without the evidence. Id. at 437.

Cf. FEp. R. Evip, 401: “Relevant evidence is that having any tendency to make
the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.” .

22 McCORMICK, supra note 15, al 433-434, citing THAYER, PRELIMINARY TREA-
Tisk o EVIDENCE, 264-266 (1898). Cf Fep. R. Evip. 402: “All relevant evidence is
admissible, except as otherwise ?mvided by the Constitution of the United States,
by Act of Congress, by these rules, or by other rules prescribed by the Supreme
L‘-nlm pursuant to statutory authority. Evidence which is not relevant is not admis-
sihle ™
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the probative value.”® Prejudice here means more than simply damage
to the other side.? Rather, it refers to the danger that the facts offered
may unduly arouse the jury's emotions of prejudice, hostility or sym-
pathy.”® In this context, prejudice means an undue tendency to move the
fact finder to decide on an improper basis, commonly, an emotional
one.” No evidence could be better calculated to call forth an irrational
and emotional basis for acquittal than evidence of the past unchastity
of the victim, Yet despite the minimal probative value of character
evidence to show action in conformity on a particular nceasion, recog-
nized by the general rule rejecting its admissibility, plus the massive
propensity for unfair prejudice, the common law permitted this evi-
dence to be dangled before the jury, distracting them from the more
significant issues and creating bias against the rape victim.

Examination of the purported relevancy of evidence of character as
shown by sexual conduct demonstrates the weakness of the logic used.

First, the evidence was permitted simply to impeach the witness.
Character evidence has often been admitted to attack a witness’ credi-
bility.?” Most jurisdictions limited the scope of this evidence to charac-
ter traits relating specifically to truth and veracity, excluding evidence
of a witness’ general morality, yet prior sexual conduct of a rape victim,
with no clear relation to veracity and within the scope only of general
morality, was admitted by some courts to discredit the credibility of the
rape victim.** Neither commaon sense nor any application of cold logic
support the conclusion that one's sexual activity sheds light on one's
propensity for telling the truth. A liar may refrain from all but marital
sexX; a promiscuous woman may be absolutely truthful; and for the
average contemporary woman no connection exists between her sex life
and her responsibility to testify truthfully.

23, McConMICK, supra note 15, at 440, 445,

Cf. Fen. R. Evin. 403: "Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by consi(feratiuns of undue delay,
waste of time, or needless presentation of cumulative evidence.”

24. McCoRMICK, supra note 15, at 439. E.g., Daniels v, Dilli L 445 S.w.2d 410
(Mo. App. 1969). r ' & s Diinger

25 Id.

26. Id.

27. Impeachment evidence is not offered to prove or disprove a specific fact
or element of a crime, as is substantive evidence. California Evidence Reform,
supra note 7, at 1557-58.

The other modes of impeachment are prior inconsistent statements, bias, sen.
sory defect, and contradiction. McCORMICK, supra note 15, at 66,

28. McConrmick, supra note 15, at 91. Missouri law follows this majority rule,
State v. Williams, 87 S.W.2d 175, 182 (Mo. 1935); State v. Williams, 492 S.W.2d 1,4
(Mo. App. 1973). Also see State v. Brookshire, 368 S.W.2d 373, 385 (Mo. 1963),
specifying the use of reputation evidence for truth and veracity for impeachment.

By contrast, California allows evidence of morality for impeachment. Under
the California Evidence Code, evidence of a complaining witness' sexual conduet
with persons other than the defendant may be admitted, as credibility evidence,
despite its inadmissibility to prove consent. California Evidence Reform, supr
note 7, at 1557, citing B. WITKIN, CALIFORNIA EVIDENCE, § 335 (2d ed. Supp. 1974).
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Of even greater significance was the prior practice of admitting
character evidence regarding the complaining witness when offered by
a defendant as relevant to the issue of consent.” A showing of consent
to sexual intercourse is then an affirmative defense to a charge of
rape.” The use of this character evidence to show action in conformity
is squarely contradietory to the general rule and is nonsensical. Without
some additional factual nexus between the sexual conduct and the issue
of consent, past non-marital sexual activity alone simply does not make
consent in a particular instance so much more likely that the relevancy
of this evidence will not be outweighed by the unfair prejudice, delay
and distraction inherent in its presentation to the jury.

Exceptions to the general rule of exclusion of character evidence
have commonly been made at the defendant's discretion.*' For example,
it is almost universally recognized that when a defendant has offered
evidence of self-defense in a murder trial, the defendant may introduce
evidence of the deceased’s character for turbulence and violence, which
the state may then rebut.* Similarly, the undue prejudice is lacking
when the defendant offers character as evidence of innocence.™ Preju-

2. Noting that the non-consent of the complainant is a material element of
the erime of rape, Wigmore found that “the character of the woman as to chastity is
of considerable probative value in judging of the likelihood of that consent.”
WIGMORE, supra note 15, at § 62.

FEn. R. Evin. 404 (2): “Evidence of a pertinent trait of character of the
victim of the erime offered by an accused or by the prosecution to rebut the same,
or evidence of a character trait of peacefulness of the victim offered by the prose-
cution in a homicide case to rebut evidence that the vietim was the first aggressor”.

30. Hibey, The Trial of a Rape Case: An Advocate’s Analysis of Corrobora-
tion, Consent, and Character, 11 AM. Crim. L. REv. 309, 321 (1973): “In eriminal
cases an affirmative defense is one which does not dispute the occurrence of a
certain event or transaction; it attempts to legitimize it (consent), specially excuse it
{duress, self-defense, insanity, mistake), condemn it (entrapment), or establish that
it transpired without action by the defendant (alibi).”

Certain of these affirmative defenses, specifically substantive law defenses,
negative guilt by cancelling out the existence of some required element of a crime,
such as lack of the necessary mental state. W. LAFAvVE & A. ScorT, HANDBOOK ON
CHIMINAL LAW, 46-47 (1972) Other affirmative defenses demonstrate justification or
excuse as a bar to imposition of liability. Id. Consent as a defense to rape is the
latter type. .

Missouri law utilizes the term special negative defense instead of affirmative
defense. MIsSSOURI APPROVED INSTRUCTIONS—CRIMINAL § 2.04, defines special nega-
tive defense as a defense (1) upon which a defendant does not carry the burden of
proof (self-defense, accident, honest claim to ownership or use of property, entrap-
ment, ete.); (2) supported by enough evidence to raise reasonable doubt of defend-
ant’s guilt; and (3) presenting a fact or set of circumstances, other than a bare
denial, which would negate one or more elements of a crime. LAFAVE & ScorT at
48, cites State v. Strowther, 116 S.W.2d 133 (Mo. 1938), involving defense of another,
as an example of this principle.

Consent, whether called an affirmative defense or a special negative defense,
must be disproved by the prosecution in rn‘l;w trials beyond a reasonable doubt.

31, McCoRMICK, supra note 15, at 454. See, e g., State v. Jackson, 373 S.W.2d 4,
7.9 (Mo. 1963), in which the defendant raised his character as a defense to the
charge of assault with intent to kill.

. FEn. R. Evip. 404 (1): “"Evidence of a pertinent trait of his character offered
by an accused, or by the prosecution to rebut the same™.

32, McCoRMICK, supra note 15, al 461. See, e.g., State v. Bounds, 305 S.W.2d
487, 490-401 (Mo. 1957), involving the identity of the aglgrcssur in a homicide case.

3. MeConrmick, supra note 15, at 433-434, citing THAYVER, PRELIMINARY TREA-
TIsE oN EviDENCE, 264-266 (1898), MeCormick’s discussion significantly does not
treat prejudice to the prosecution.
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dice to the prosecution was generally disregarded. This solicitude for
the defendant was carried over into rape prosecutions, where the sexual
character of the offense and the evidence combined to generate an
especially prejudicial effect.® The trial was transformed into a test of
the victim’s morality. Fairness to the defendant does not justify admis-
sion of inflammatory evidence with so little probative value.

This excessive solicitude for the defendant combined with an anti-
quanian view of female sexuality to restrict severely the state's al.Jili.ty
to prosecute rape offenders and to frustrate and discourage the victim
in any attempt to seek justice for her injury.

III. THE MISsOURI RESPONSE

House Bill 502 states: "In prosecutions for the crimes of rape,
attempt to commit rape or conspiracy to commit rape, opinion and
reputation evidence of the complaining witness’ prior sexual conduct is
inadmissible.”*® The exclusion of reputation evidence of a complaining
witness' prior sexual conduct is divergent from Missouri common law,
which had always found such evidence admissible as relevant to the
element of lack of consent.’® The exclusion of opinion evidence is,

34, The possibility that legislation similar to House Bill No. 502 should be
adopted with ;r’espect tgother sei-reiated crimes will not be treated in this article. It
would take the discussion far afield from the immediate concerns at hand, that is,
the new Missouri bill. Rules such as those ad_upl!d in this bill would, however, seem
to be fair and beneficial to the just prosecution of other sexual offenses, wherever
sexual history evidence threatens to overwhelm the rationality of a jury. Cf. N.Y.
Crim. PRO. LAw § 60.42 (McKinney Supp. 1877) applying to any prosecution for any
offense defined in N.Y. PEnaL Law, Art. 130 (McKinney 1975) which includes rape,
sodomy, sexual abuse and certain other forms of sexual misconduct. Cf. also IND.
Copke §§ 35:1—32.5-1. (Burns Supp. 1975) relating to the crimes of rape, sudon_}!.
assault and battery and incest and S. 1437, 95th Cong., 1st Sess. § 1646(b)(2)(1877)
excluding evidence the victim's past sexual behavior “except as otherwise required
by the Constitution,”

35. H.B. 502 § 1.1.

36. See State v. Kain, 330 S.W.2d 842, 845 (Mo. 1960); State v. Yowell, 513
S.W.2d 307, 403 (Mo. 1974). .

For a summary of Missouri cases law on rape prosecution, see Comment,
Admissibility of Character Evidence in Rape Prosecutions in Missouri, 41 Mo. L.
REev. 506 (1976). " )

Cf. Fep. R. Evip. 405 (a) which states: “In all cases in which evidence of
character or a trait of character of a person is admissible, proof may be made by
testimony as to reputation. . . " .

The D.C. Court of Appeals recently held that, in the absence of unusual circum-
stances, the probative value of reputation evidence to prove consent or for im-

eachment is outweighed by its undul, g)reiudlcial effect on rape prosecutions.
Rf[cbean v. United States, 46 U.S.L.W. {l 3 (1977). It said that the reputation of a

woman for unchastity raises unnecessary collateral issues which are nearly impos.

sible to rebut, which divert the jury’s attention from the issues at trial and resultin
undue prejudice to the complaining witness which greatly outweigh its limited
probative value. ) R

Until McLean, federal case law had unanimously sustained the admissibility of
reputation evidence of a complaining witness’ prior sexual conduct. E.g.. Hicks v
Hiatt, 64 F.Supp. 238 (M.D. Pa. 1946); Gish v. Wisner, 288 F. 562 (5th Cir. 1921). See
also Lovely v. United States, 175 F.2d 312, 314 (4th Cir. 1949), cert. denied, 70 5.Ct
38 (1949),
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however, consistent with the commeon law. "

The bill further states that “evidence of specific instances of the
complaining witness' prior sexual conduct or the absence of such in-
stances or conduct is inadmissible, except . . " The general exclusion
of evidence of specific instances of sexuil conduct comports with Mis-
souri case law.*"

Following the bill's general exclusionary language are a number of
exceptions with respect to evidence of specific instances of a com-
plaining witness” prior sexual conduet. Evidence of specific instances of
the complaining witness' prior sexual conduct are admissible if it is
“[E]vidence of the sexual conduct of the complaining witness with the
defendant to prove consent, and the evidence is reasonably contem-
poraneous with the date of the alleged crime.”*® The requirement that
evidence of the sexual conduct of the complaining witness with the
defendant, when admissible to prove consent, be reasonably contem-
poraneous with the date of the alleged crime is a departure from Mis-
souri common law, which had found all sexual history between the two
relevant to consent.!!

Another exception to the general prohibition of evidence of specific
instances of a complaining witness’ prior sexual conduct is “[E]vidence
of specific instances of sexual activity showing alternative source of

The proposed revision of the Federal Criminal Code also restricts inquiry into
the prior sexual conduct of victims and eliminates the need for corroabation of the
alleged rape. S. 1437, 95th Cong., 1st Sess. (1977); H.R. 6869, 95th Cong., 1s1 Sess.
(1977). reprinted in 1977 U.S. Copk CoNG. & AD. NEWS.

37, See State v. Kain 330 S.W.2d 842 (Mo. 1960), Cf. FED. R. Evin, 405 (n) which
states: “In all cases in which evidence of character or a trait of character of a
person is admissible, proof may be made by . . . testimony in the form of an
opinion.. . . ." Thus, federal law differs from both Missouri case law and H.13. 502,

38. H.B.502 § 1.1. It would appear that consistency requires that H.B. 502 must
exclude both specific instances and the absence of such. It must be recognized,
however, that evidence of the absence of prior sexual conduct would benefit prose-
cutions in which the comflainin witnesses have no sexual history,

39. State v. Ruhr, 533 S.W.2d 656 (Mo. App. 1976); State v. Kain, 330 S.W.2d 842
(Mo 1860) State v. Taylor, 8 S,W.2d 20 (Mo. 1928).

In McLean v. United States, 46 U.S.L.W. 2153, cited in footnote 41, the court
keld that, in the absence of unusual circumstances, the probative value of evidence
of specific instances of conduct to prove consent or for purposes of impeachment is
generally outweighed by its unduly prejudicial effect in prosecutions for rape. The
court reasoned that the mere fact that a woman had consented to sexual inter-
course on one oceasion was not sufficient evidence that she would so consent on
another occasion. The court did note, however, that if specific evidence would
relute scientific or physical evidence, i.e. the alleged loss of virginity, the origin of
semen, pregnancy or disease, such evidence may be admitted as its probative value
would outweigh any potential prejudicial effects,

The McClean result conflicts with several other federal decisions which have
admitted specific instances of conduct toi?rove both consent and credibility. See 2
J WeNsTEIN & M. BERGER, WEINSTEIN'S EVIDENCE § 404&08], at 404-36 (1877) (citing
Packineau v, United States, 202 F.2d & 681 (8th Cir. 1953)).

40. H.B. 502 § 1.1(1).

il State v. Northern, 472 S.W.2d 409 (Mo. 1971). The case cites a quote of
Wigmore that prior intimacies are admissible as shnwing “, . . aninclination on her
(the complaining witness's) part to consent to his (the defendant’s) embraces and
thus negating an essential element of the crime charged . . ." WIGMORE, supra note
3. at § 402, at 369. The case also cites § 200, at 688. See also Admissi hility of
Character Evidence in Missouri, supra note 4, at 517.
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semen, pregnancy, or disease.'*? The admission of this evidence is no
change from case law, which permitted evidence of specific acts to
explain medical evidence introduced by the state showing a ruptured
hymen, venereal disease, or pregnancy** and evidence of alternate
sources of semen.**

Another exception is “[EJvidence of the immediate surrounding
circumstances of the alleged crime.”** House Bill 502's sponsor stated
that this exception was intended to protect defendants from false
claims of rape by prostitutes and young women who had participated in
group sexual intercourse prior to the alleged rape.*®

A final exception is “[E]vidence relating to the previous chastity of
the complaining witness in cases, where, by statute, previously chaste
character is required to be proven by the prosecution.”*? This exception
refers to cases of statutory rape in which the complaining witness is
between the ages of sixteen and eighteen, in which case, under the old
Missouri code, the complaining witness’ previously chaste character
must be proven.*® This exception will be unnecessary when the revised
criminal code becomes effective in 1979.%%

The statute further states that “[E]vidence of the sexual conduct of
the complaining witness offered under this section is admissible to the
extent that the court finds the evidence relevant to a material fact or
issue.""" This specification is simply a restatement of the general rule
that non-relevant evidence is inadmissible. It should be noted, however,
that the statute in this section makes no explicit reference to the neces-
sity of weighing any potential prejudice which might result from ad-
mission.

The procedure for admission of evidence under House Bill 502 isas
follows:

“If the defendant proposes to offer evidence of the sexual conduct of
the complaining witness under this section, he shall file with the court
a written motion accompanied by an offer of proof or make an offer of
proof on the record outside the hearing of the jury. The court shall
hold an in camera hearing to determine the sufficiency of the offer of
the proof and may at that hearing hear evidence if the court deems it
necessary o determine the sufficiency of the offer of proof. If the
court finds any of the evidence offered admissible under this section

42, H.B. 502 & 1.1(2).

43, 75 C.1.S., Rape § 63, at 535 (1952), cited with approval in State v. Kain, 330
S.W.2d at 846,

44, Evidence of a specific act of intercourse the same day as the alleged ra
has been held admissible because it would account for the presence of spernyin the
vagina of the complaining witness. State v. Daughter, 126 S.W.2d 237 (Mo. 1939).

45, H.B. 502§ 1.1(3).

46, Interview with Missouri State Senator John Buechner, H.B. 502's sponsor,
on October 10, 1977,

47. H.B. 502 § 1.1(4).

48, See Mo, Rev. STAT. § 559,300 (1969).

49. The Missouri Revised Criminal Code nowhere requires that previously
chaste condition be demonstrated in defining the offenses of rape and sexual
assault in the first and second degrees. See Mo. Ann. Star. §§ 566.030-566.050
(Vernon 1978 Special Pamphlet).

50. H.B. 5028 1.2,
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the court shall make an order stating the scope of the evidence which
may be introduced.”!

The requirement of written motions accompanied by offers of proof
or of offers of proof outside the hearing of juries,*” and of in camera
hearings™ to determine the sufficiency of the proof, are departures from
common law. The standard practice had been that objections to evi-
dence be made subsequent to the offer of evidence at trial.™

1V. PracTtical EFFect oF House BiLL 502

With this understanding of the changes in the law made * by the
rape evidence reform statute, it may now be asked what effect will be
felt in the courtroom. This will depend largely on the use of the discre-
tion left to the courts by the statute.

The defendant will still have every other normal means of impeach-
ment of the victim. Character evidence relating to truth or veracity
remains admissible for impeachment, since the statute excludes only
certain evidence of prior sexual conduct. Since prior sexual conduct has
no relevancy to or bearing on the probable veracity of the victim, it
should be rejected. However, the exclusion does not prevent a defend-
ant from showing that a complaining witness is probably lying through
the use of other impeachment evidence.®®

The elimination of the free use of reputation evidence to show
consent is a major departure from the common law.** The opinion and
reputation evidence excluded by House Bill 502 was previously used to
lead to the inference that a woman, who was thought by a community to
participate often in sexual activities, probably did so again voluntarily
and that, therefore, there was no rape. The statute forecloses this argu-
ment of the defendant upon a determination that it has minimal logical
force and is unfairly prejudicial because of its high emotional charge.

The second clause of Section one presents a more complex set of
rules to govern the use of evidence of specific instances of sexual
conduct to show consent or disprove the defendant's alleged role. Fair-
ness to the defendant mandates admission of such evidence since in
many instances it may be of great probative value.®” The Missouri

5. H.B. 5028 1.3.

52, Such motions are similar to a motion in limine, defined as a pretrial
request for an order directing the opposing party, his counsel and witnesses Lo
refrain from introducting prejudicial evidence, either directly or indirectly, with-
out first determining its admissibility outside the presence of the jury. Comment,
.:-‘fr)rinnlin Limine, 29 Arx. L. Rev. 215, 217 (1975). [hereinafter cited as Motion in

tmine |

53. An in camera hearing is a review of evidence by a court for the purpose of |

determining its admissibility.

54. Motion in Limine, supra note 52, at 215.

55. This rule coincides with that of most jurisdictions which reject repution
evidence of unchastity or hearing on the veracity of the witness. See note 15 supra.

56 See note 15 supra.

57. The constitutional test is set forth in Davis v. Alaska, 94 S. Ct. 1105 (1974)
and Chambers v Mississippi, 93 5. Ct. 1038 (1973). chgvnerm'ly Note, Indiana's
Hape Shield Law: Conflict with the Confrontation Clause, 9 INp. L. REv. 418
16
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legislature, nevertheless, has stringently limited the use of this type of
evidence to those situations in which its probative value is greatest.
Each of the statutory exceptions marks out an area of discretion in
which the trial judge will be free to determine the admissibility of the
evidence. The statute’s effectiveness in limiting the admission of such
material will therefore be determined by the trial judge's interpretation
of terms such as "reasonably contemporaneous,” “immediate surround-
ing circumstances” and relevancy. Since rulings on relgvancy must
“filter through the judge's experience, his judgment, and his knowledge
of human conduct and motivation,** thereby introducing some subjec-
tivity, determinations of the relevancy of sexual conduct may vary with
trial judges. It is possible that all evidence of : specific instances and of
prior sexual conduct between a complaining witness and a defendant
will be admissible as reasonably contemporaneous and relevant to the
issue of lack of consent.*® The “immediate surrounding circumstances”
clause further protects a defendant from false charges of‘ rape by a
complaining witness who actively participated sexually with the 'de-
fendant but claimed rape. Moreover, this clause may even unra}rl.y
prejudice the state’s case by permitting an argument for vicurr_l precipi-
tation, one form of which is defined as the rapist’s interpretation of the
victim’s non-verbal behavior as communicative of an invitation to sex-
ual intercourse.”” The immediate surrounding circumstances may clear-

. McCoRMICK, supra note 15, at 438, <

%shere ?a no test I’orprelevanc other than the collective wisdom of "g%’;’"ﬁ‘éi
judges. Washburn, Rape Law: The Need for Reform, 5 N. MEX. L. F}EU",._"’ 380
(1975) [hereinafter ciwg as Jggcgg;;gl ai;x‘r; James, Relevancy, Probability a

ALIF. L. REv. b - Z

e .'{;w :?u(-:view with Allen Harris, St. Louis defense attorney, August 'l_l. 19.7'{.
Mr. Harris predicted that all evidence of sexual conduct between former c_unlsgt_nl-
ing partners will be admitted as before, as relevant to consent, showing 1:; nlc- l:l’l y
or in mitigation, except for evidence of prior rape. He further anticipate t}\u‘ ga
evidence would be excluded as not reasonably contemporaneous, noting tha e1
had never encountered a case involving a long span of time between consensua

sexual conduct between two persons, followed later by an alleged rape of one by g

the other. Y Gl

. M. AMIR, PATTERNS IN FORCIBLE RAPE, 494 (1071): **. . . a man can interp|
Verk?e?l ar]:gl non-verbal behavior . . . a woman's behavior, if passive may be w‘fn; as
worthy 1o suit action, and if active it may be taken as an actual promise (l, 1:5
access for one's sexual intentions.” E.g. drinking with a man prior to his alleg
rape, Id. at 22,

In S. BROWNMILLER, AGAINST OUR WILLS, 306 (hereinafter cited as BROWNMIL.

} f 4 o il ‘i
i defined it more succinctly, as “When the victim agreed to sexual re
:.-l‘(:a‘:l)i Il;'u‘r::trc:ed before the act.ual‘gt or when she clearly invited "’sexl}ml relations
through language, gestures, etc.” This study determined that 4.4% o rapgs \f”e#
victim-precipitated, while the Amir study, which used the vague smrgdar o 1;
rapist's interpretation of the victim's actions, found the figure to be 18% Brownmi
LER, at 396-307. - e B
bsurdity of Amir's broader concept of victim precipitation is place
bo!d'nr‘:li:fuby a }t‘nock. cross-examination of a robbery victim, conducted in the
ner of a rape interrogation.
e What lﬁﬁ%gig ltvl?fs holdup take place, Mr. Smith?
About 11: M. ;
You were out on the street at 11:00 P.M. Doing what?
t walking. ) -
ﬂ::t :::lk|n§? You know that it's dangerous being out on the street :me
late at night. Weren't you aware that you could have been held up?
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ly be relevant to the issue of consent and must be admitted in fairness to
the defendant where they tend to make consent more probable, but they
should not be allowed to cloud the jury's thinking where consent is not
an issue or the evidence is otherwise irrelevant.

Another factor will encourage admissibility of evidence falling
within these exceptions, The Missouri statute lacks the provision found
in most similar statutes that the probative value of evidence must not be
outweighed by its prejudicial value, or some other enumerated collater-
al poliey." The lack of such a provision may increase admissibility,
since the statute directs courts to consider only relevancy, or probative
value. Although the act does not preclude determinations that certain
evidence is unduly prejudicial, conservative trial judges may not look
beyond a minimal assessment of relevancy.

The final and major procedural reform of the bill is contained in the
provision for in camera approval of the evidence outside of the presence
of the jury. This shield precludes discussions of admissibility in the
presence of juries. In rape trials, juries have been exposed to much
evidence of specific instances of complaining witnesses’ prior sexual
conduct proscribed by common law, in objectionable questions posed
by shrewd defense counsel.” When objection is made, jury members
feel that the objecting counsel is trying to keep evidence from them.® A
defense counsel can therefore disadvantage an opponent by continual
attempts to transgress the boundary of admissibility. Furthermore,
once juries have been exposed to prejudicial material, the assumption
that the unfair effects can be overcome by jury instructions to disregard
the material “all practicing lawyers know to be unmitigated fiction."*

I hadn't thought about it

What were you wearing at the time, Mr. Smith?

Let's see . . . a suit. Yes, a suit.

An erpensive suit?

Well, yes. I'm a successful lawyer, you know.

In other words, Mr. Smith, you were walking around the streets late at
night in a suit thal!praclicnlly advertised the fact that you might be a good
target for some ea K money, 1sn't that so? [ mean, if we didn't know better,
Mr. Smith, we might eventhink that you were asking for this 1o happen,
mightn't we?

House of Delegates, supra note 9, at 464.

61. Rudstein, supra note 3, at 11-12, citing, e.g., Onio Rev. CODE ANN. §§
2807.02 (D), (E) (Supp. 1975).

62 Discussions with St. Louis prosecuting attorney Marion Eisen, August 10,
1977, who testified regarding H.B. 502 before the Missouri legislative committee
hearings, and with St. Louis County assistant public defender Mary Fiser, August
25, 1977, Ms. Fiser estimated that defense counsel knowingly ask objectionable
{uestions to attack complaining witnesses in seventy-five percent of rape prosecu-
tions. She stated that they refrain from "hitting hard*‘ on dates, times, and places of
sexual conduct only when the complaining witnesses are ones with whom juries
are sympathetic.

63. Motion in Limine, supra note 52, at 216, citing Armstrong, Objections to
Evidence at Jury Trials: A Multiple Rev‘ew, 23 TenN L. REv. 043, 945 (1955).

64, Krulewitch v. United States, 69 S. Ct. 716, 723 (1949) (Jackson, J. concur-
ring)
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In camera hearings resulting in non-admission of evidence could
thus appreciably change rape prosecutions, since any references at trial
to the excluded evidence or to rulings on it by defence counsel could
result in mistrials, the granting of motions for new trials, or contempt of
court citations.%

Such results are more likely when determinations of admissibility
have been made out-of-court, rather than in spontaneous rulings from
the bench. Defense lawyers are rarely cited for contempt because of
their familiarity with trial judges’ limits.*® Thus, in this emotional area,
an in camera hearing would enhance the fair conduct of the trial and
prevent unjustifiable emotional distress inflicted on the victim.

V. RaPE EVIDENCE REFORM AND THE CONSTITUTION

Having observed the probable effects of the statute and its general
operation, there remain certain questions with respect to the constitu-
tionality of the legislation or parts thereof. The constitution above all
mandates fairness in criminal proceedings.®” The Missouri rape shield
statute must be judged in light of this standard.

The principal opposition to House Bill 502 and similar legislation
in other states rests upon the charge that this type of statute denies the
defendant the right to confront the complaining witness under the
Sixth Amendment and the more broadly defined right to a fair trial
under the Fourteenth Amendment.?® To properly address this issue it is
necessary first to set the appropriate constitutional standards and sec-
ond to consider the various elements of this legislation in view of those
standards.

G5, Motion in Limine, supra note 52, at 218219,

66. Interview with Sen. Buechner, supra note 50.

67. Chambers v. Mississippi, 93 S. Ct 1038, 1045 (1073).

68. See, e.p., Note, Limitations on the Right to Introduce Evidence Pertain-
ing to the Prior Sexual History of the Complaining Witness in Cases of Forcible
Ra?a: Reflection of Reality or Denial of Due Process? 3 HorsTra L. REV. 403, 408
(1975) [hereinafter cited as Hofstra Note]

Another approach focuses on the claim that exclusion of evidence by rape
reform legislation is unfair to a defendant’s right to be considered innocent until
proven guilty, and to his right to participate in the fact delermini%proccss by
offering evidence to cast doubt on the prosecution’s case. Herman, at's Wrong
with the Rape Reform Laws?, 3 Civ. Lin. Rev. 60, 70 (Dec. 1976/Jan. 1977).

Another proferred justification for the admission of sexual conduct evidence is
the lack of a corroboration requirement in most jurisdictions. See Note, The Hape
Corroboration Requirement: Repeal Not Re{lorm. B1 Yare L. S. 1365, 1367 (1972),
See also WIGMORE, supra note 5, at § 2061, Recent Missouri cases are generally
consistent with other jurisdictions in either finding corroboration in some form or
holding it unnecessary because the victim’s testimony was not contradictory or
unbelievable. Richardson, Ra‘re in COMMENTS ON MISSOURI APPROVED INSTRUC-
TIONS—CRIMINAL 9 (O. Richardson ed. 1974), citing State v. Davis, 497 S.W.2d 204
(Mo. App. 1973); State v. Garrett, 494 S.W.2d 338 (Mo. 1973); State v, Neal, 484 S.W 2d
270 (Mo. 1872); and State v. Edwards, 476 S.W.2d 556 (Mo. 1972). Nevertheless,
surveys show that prosecutors seldom bring rape cases to trial without some form
of corroborative proof because, regardless of the jurisdiction’s rules of evidence,
Jjuries refuse convictions without corroboration. Note, The Corroboration Require.
ment: Repeal Not Reform, 81 YaLe L.J. 1365, 1382.83 (1972). Therefore, the justifi.
cation is hollow, since corroboration evidence is o practical necessity, if not a legal
one,
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A, Constitutional Safequards in Rape Prosecution

The constitutional infirmity of legislation similar to this Missouri
act has been predicted™ on the basis of the Supreme Court decisions in
Chambers v. Mississippi™ and Davis v. Alaska."" Critics of rape reform
legislation assert that these cases demonstrate that the rejection of
evidence of the specific prior sexual conduet and general reputation of
the complaining witness constitute violations of the sixth and four-
teenth amendments.” Clearly the defendant cannot be unfairly frus-
trated in the assertion of his right to question the complaining witness
or in the presentation of witnesses on his own behalf. These rights are
embodied both in the specific guarantees of the sixth amendment and
the more general right of a fair trial and due process in the fourteenth.”™

While it is indisputable that these rights inhere in the Anglo-
American concepts of fair judicial process, by their very nature, they
are imprecise and require a broad evaluation of the surrounding cir-
sumstances. The two cases cited above support this proposition and
pive it fuller meaning.

Dawis v. Alaska bears most directly on the issue here; for, in this
case a state protective statute was held ineffective to bar certain evi-
dence for purposes of impeachment. The focus of Davis was a state
statute and a court rule designed to preserve the confidentiality of
Juvenile adjudications of delinquency.” The defendant was prevented
by this rule from impeaching the credibility of a prosecution witness by
cross-examination designed to establish possible bias because of the
witness' probationary status as a juvenile delinquent. The juvenile
prosecution witness had identified the defendant as the man he had
seen near the scene of the erime. The United States Supreme Court
reversed the conviction holding that the prohibition of impeachment,
which might have shown that the witness had identified the defendant
because of fear of possible probation revocation, was a violation of the
defendant’s Sixth Amendment right to confrontation.™ While this hold-
ing seems to cast doubt on rape evidence legislation, it is crucial to
realize that the Court's conclusion was the result of a balancing process
culminating in the statement that, “In this setting the right of confron-
tation is paramount to the State's policy of protecting a juvenile offend-
er."" Thus the limitation on the right of confrontation must be weighed

60 Rudstein, supra note 3, at 19,

7093 5. Ct. 1038 (1973)

T 94 S, Ct 1105 (1974),

72 Rudstein, supra note 3, a1 19,

7. Chambers v, Mississippi, 93 S CtUI038, 1045 (1973, U
provides in part: “In all eriminal prosecutions, the nee ]
speedy and public trigl o be confronted with the Wit
have eompulsory process for ol
Assistance of Counsel for his defen,

T4 945, CL 1105 (1974)

50 Idoat 1112,

6. Id.

I
cot t | SeS against him; to
ming witnesses in his favor, and to have the
Lk
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against the State's policy under the facts of each case. In Davis the
impeachment evidence was critical to the defense’s attack on the cru-
cial witness. The evidence of bias toward the government because o['a
probationary status was logical and not highly prlejudici-al. 'I'}.1e State's
policy of protecting juveniles would not be seriously impaired as a
whole.

In Chambers, the Court was presented with facts even more

compelling. At issue was the confession of a third party to the mu_rcler
for which Chambers was on trial. The written confession was .adrrulted
into evidence and then repudiated on the stand when the witness of-
fered an alibi. Chambers was not allowed to cross-examine this witness,
nor was he allowed to introduce the testimony of three other witnesses
to whom the first witness had confessed. Thus, evidence regarding a
confession to a crime for which Chambers was charged was Iru]ed
inadmissible on four separate occasions. With regard tf) the exclusion SJf
hearsay statements concerning the third party confession, the Cc-aurt did
not make a blanket ruling about all declarations against p.en.al interest
or impeaching one's own witness in criminal trials, nor did it say that
certain forms of hearsay should be admissible.”” What the Court did say
is that if there is excluded highly relevant, reliable and exculpatory
evidence, or if the defendant is denied the right to confront, pll'ese.nt or
cross-examine witnesses, the criminal trial has not met copstltutlonal
requirements,” It is noteworthy, however, that the Court (Ill('i not over-
rule any state evidentiary rules.” In fact, the Court explicitly recog-
nized the states’ right to autonomy in matters of evidgnce_and criminal
procedure: “Nor does our holding signal any diminution in the respect
traditionally accorded to the States in establishment nr:.d implementa-
tion of their own criminal trial rules and procedures.""

These cases demonstrate that any constitutional evaluation of the
Missouri act requires careful evaluation of the defendant’s need for the
evidence in order to demonstrate his innocence, devel|op a defense c'or
impeach a witness and a weighing of this neefi against the State.s
interests expressed in the act. The defendant's right to-use-of the evi-
dence must thus turn on its probative value weighed against 1t.s unfairly
prejudicial effects. The enactment of this protecti\.re !egis!am?n repre-
sents the determination by the people’s representatives lh_at evidence of
prior sexual conduct is normally of such slight probative value and
great prejudicial effect that it should be excluded.

B. Application of the Standard

The first step in evaluation of the constitutionality of this rape
evidence act must be a delineation of its legislative purposes.

77. 96 S.Ct, at 1049,
78. Id. at 1048-49.
79. Id. at 1049,

80. Id.

(
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Although Missouri courts do not have the benefit of recorded legis-
lative deliberations outlining these purposes, the sponsor of this legisla-
tion has indicated his own belief as to its goals."' The cited purposes
were the promotion of increased reporting of rapes, the creation of
guidelines for exclusion of this type of evidence in view of a judicial
tendency to admit this evidence very broadly so as to eliminate appeals
and retrials, and the elimination of the prejudicial trial practice of
pressing embarrassing questions of past sexual history so as to put the
complaining witness on the defensive.”” Added these concerns are those
of assuring the conviction of rape defendants upon a fair consideration
of the relevant evidence by a jury and a concern for eliminating unjus-
tified invasions of privacy.™

The protection of the health and welfare of the public through the
encouragement of the reporting and prosecution of crime represents a
major interest of the state. Though the incidence of rape has increased

SL Interview with Sen. Buechner, supra note 46.
2 Id,

83. The privacy issue here falls into a classic area of constitutional privacy
litigation which involves the individual interest in avoiding disclosure of personal
matters. Cases such ns Roe v. Wade, 93 8. Ct 7056 (1973), Griswaold v. Connecticul, 85
S Ct 1678 (1965) and Eisenstadt v. Baird, 92 8.Ct, 1020 (1972), demonstrate the
existence of constitutional limitations on state intrusion into private sexual ac-

| lities. See generally, Silver, The Future of Constitutional Privacy, 21 St. Louis

ULJ. 211 (1977). Absent stron countervailing justification, the state should be
barred from exposing a person’s sexual history to the community.

A strong countervailing justification, however may arguably be found in the
constitutional guarantee to any accused of a fair trial with the opportunity to
confront witnesses against him. U.S, Const. amend, VI and XIV, The defendant
has a right under these amendments to confront his accuser with questions and
evidence which tend.to prove his innocence, The crucial problem here is the extent
to which that right justifies an invasion of the privacy of another person via
evidence of past sexuasl conduct

The resolution of this conflict of the constitutional principles of the right to
privacy and the right to confront witnesses demands a balancing of the rights
involved. FED. R. Evip. 403 incorporates such a balancing in its weighing of the
probative value of the evidence against the danger of misleading of tf\e
through unfair prejudice or confusion of the issues. The purpose of the rule
expedite the trial and to prevent emotional manipulation of the jury.

The emphasis must be on a strict application of the relevancy test without
undue deference to the defendant where evidence may be of some probative value
but tends to unfairly arouse lhe({mssinns and prejudices of the jury. If the evidence
should not properly be admitted under a strict application of the test of relevancy
and prejudice, its” exclusion does not violate the defendants rights under the
confrontation clause. Davis v. Alaska, 94 S. Ct. 1105 (1974) and Chambers v. Mis-
ms? 1. 93 S. Ct. 1038 (1973).

however, the evidence survives the 403 test constitutional due process de-
mands its admissibility. Whether a witness is considered to waive a privacy right by
appearing voluntarily or is compelled to testify under spoena is insignificant, The
ru\‘a(‘_‘,‘ right of the victim yields to the defendant's Ruarantee to a full and fair
waring where the evidence should be admissible under a 403 test. However, where
evidence would be in inadmissible when a 403 test is strictly applied, the privacy
fight of the witness compels the court to reject it. Thus the privacy right of the
witness should be seen as requiring a strict application of the tests of relevancy and
unfair prejudice, so as to avoid unjustified invasion of the witness' most private
past

The new Missouri shield statute embodies the determination by the Missouri
legislature that a properly strict application of the relevancy and prejudice test
requites exclusion of most evidence of the victim's sexual history. The privacy
tight of a witness demands no less.

14
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dramatically in recent years,™ the Federal Bureau of Investigation
estimates that rape is one of the most underreported crimes." Estimates
of actual incidence range between three and one-half and five times
higher than reported incidence.” Of the reported cases approximately
eighteen percent go unprosecuted.” This behavior may be explained at
least partially by the victim's fears of the trial experience and her
awareness that her past sexual life may be exposed and derided in
public. The state seems justified in giving the victim statutory assur-
ance that this invasion of privacy will not be countenanced absent some
special circumstances making the evidence relevant to the defense,
Essential fairness does not mandate that highly prejudicial and minim-
ally relevant evidence be presented to the jury at the defendant's
request.

The same evidentiary rules which will lead to increased reporting
of rape by assuring fair treatment of the complaining witness will
provide fair treatment for the defendant and assure that the state's
interest in conviction respected. The due process rights of the defendant
do not require the admission of evidence the relevancy of which is
outweighed by its unfair prejudice. The rape evidence reform act serves
the paramount state interest in the conviction of a criminal based ona
fair presentation of evidence on both sides. The defendant has no right
to introduce evidence designed simply to bias the jury against the
victim because of her past sexual history and to “sweep them beyond a
rational consideration of guilt or innocence of the crime on trial.""" The
state can rationally determine that the acquittal of an accused ought
not be encouraged where based on highly prejudicial and minimally
relevant evidence.

VI. THE EXCLUSION OF SPECIFIC TYPES OF EVIDENCE

Missouri's legis]htion initially completely rejects opinion and repu-
tation evidence and rightly so, as this was the most unfair use of prior

84. FrDERAL BUREAU OF INVESTIGATION, UNIFORM CRIME REPORTS FOR THE
UNITED STATES 11 (1974) [(hereinafter cited as FBI Reront] (The FBI defines rape as
including attempts. Jd. at 22,) By comparison, murder and non-negligent mans-
laughter have increased 40%, aggravated assault, 47%, and rohbery, 487%. Id. at 11
Of the FBI's “Index Crime"” offenses, Id. at 1.7, only the non-violent crime of
burglsnry[c'xceedcrd rape in rate of increase. (53%). Id. at 15, 20, 24, 28.

85. Id. at 22,

86, One study concluded that the incidence of r;}pe is three and half times the
reported figure. l\“;ltional Opinion Research Center of the U. of Chi. survey report.
ed in PRESIDENT'S COMMISION ON LAW ENFORCEMENT AND ADMINISTRATION OF Jus-
TICE, THE CHALLENGE OF CRIME IN A FREE SoCIETY 23 (1967).

Another study estimated the figure was five times the reported figure. STATE
OF CALIFORNIA, SUBCOMM. ON SEX CRIMES OF THE ASSEMBLY INTERIM COMM, ON
JUDICIAL SYSTEM AND JUDICIAL PROCESS, PRELIMINARY REPORT 26 (1950).

By contrast, one comment estimated the actual incidence of other erimes is
only one-half to four-fifths greater than the reported figure. Hall, The Role of the
Vietim in the Prosecution and Disposition of a Criminal Case 28 Vann. L. Rev.
931, 935-36 (1975).

87. FBI Reront, supra note 84, at 14.

8. McCoRMICK, supra note 15, at 453454,

|
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sexual history at common law. Does the defendant have a constitutional
right to confront the complaining witness before the jury with reputa-
tion evidence of the woman's prior sexual conduct? The view that
evidence of a rape complaining witness’ prior sexual conduct is highly
probative in all prosecutions may be seen as a remnant of the common
law notions that women who had nonmarital sexual relations were not
likely to have been raped,” and that prostitutes could not be raped.”
Reputation evidence for “unchastity” was used to promote the infer-
ence that a rape complaining witness had, in fact, consented. Non-
marital sex cast such opprobrium on women in the nineteenth century
that reputation evidence for consent tended to negate the claim of
rape.”!

One asserted basis for the claim that the rape complaining witness’
prior sexual conduct is highly probative is that propensity for consen-
sual sexual intercourse is a function of both quantity and quality of
prior sexual experience, i.e., number of prior sexual partners and their
physical characteristics.”” However, the change in sexual mores in the
twentieth century means that, statistically, most rape victims have
experienced non-marital sexual relations." It seems unreasonable to
find that a factor common to almost all the complaining witnesses is
determinative of whether any one of them claimed rape when she
actually consented.*

The use of reputation evidence of unchastity to impeach the wit-
ness’ eredibility also seems unreasonable. Unchastity does not indicate
mendacity.* Thus unchastity is simply irrelevant to the probable truth

89, See, e.{j,, Lee v. State, 179 SW. 145 (Tenn. 1915): “[NJo iartial mind can

resist the conclusion that a female who had been in the recent habit of illicit

mtercourse with others will not be so likely to resist as one who is spotless and
pure.” A woman who had “already submitted herself to the lewd embraces of
another” was contrasted with the “coy and modest female, severely chaste and

mntmc-tivelsr shuddering at the thought of impurity.” People v. Abbot, 19 Wend. 192

195 (N.Y. 1838), quoted in 140 A L.R. 364, 387 (194%').

90. 4 W. BLACKSTONE, COMMENTARIES, 213. (W. Lewis ed. 1902), Blackstone
wrote, rather dramatically, that it was a felony to force even emphasis added) a
prostilute to have sexual relations because the “woman may have forsaken that
unlawful course of life." His implication was that rape of a practicing prostitute did
not merit being considered a felnn{.

91. That non-marital sex cast little shame on men in the nineteenth century is

“illustrated in State v. Sibley, 33 S W. 167, 171 (Mo. 1895),

.92 Hofstra Note, supra note 68, at 411. The distinctions which the author
would have a court draw are truly amazing. He states: “The quality factor might
also include the physical type of sexual partner the complainant has had in the
past. Thus, a woman who had had intercourse with a substantial number of differ-
ent men would not necessarily have a high pmﬂensil ¢ to consent to intercourse
with the alleged rapist if he were, for example, short, dark and stocky and all her

. prior sexunlﬂpanners were tall, fair and lean ™ Jd

93 M. HUNT, SEXUAL BEHAVIOR IN THE 1970's, 33.34 (1974): Thestudy concluded

. that by age twenty-five, two-thirds of all women have had non-marital sexual

_relations, as have eighty-one percent of women who are married by that age.

94 Washburn, supra note 58, at 296.

. 95. BHerger, supra note 9, at 55; see also Note, Indiana’s Rape Shield Law:
Conflict with the Confrontation Clause?, 9 IND. L. REv. 418 (1976); Note, Limita-
tions on the Right to Introduce Evidence Pertaining to the Serual History of the
Complaining Witness in Cases of Forcible Rape: Reflection of Reality or Denial

of Due Process?, 3 Horstia L. Hiv, 403 (1075).
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of the witness testimony. Since this reputation evidence has no proba-
tive value for impeachment, exclusion of reputation evidence, which
merely restates the Missouri common law position, does not impinge on
the constitutional rights of the defendant to confront the witness
against him or to be accorded a fair trial.”®

The act next addresses the use of evidence of specific instances of
prior sexual activity.”” Here the legislature was confronted with more
complex constitutional questions and properly found that certain ex-
ceptions to the general exclusion were constitutionally mandated. But
did the legislature provide exceptions for all those situations in which
the defendant is constitutionally guaranteed the opportunity to demon-
strate consent or nonoccurrence through evidence of specific prior sex-
ual acts? A response to this question requires a canvassing of those
hypothetical situations, but first this article must address the question
of whether the exceptions allowed are in fact sufficiently broad.

Exception (1) permits evidence of the “gexual conduct of the com-
plaining witness with the defendant” where that evidence is ‘‘reason-
ably contemporaneous with the date of the alleged crime.” It certainly
seems clear that normally evidence of a prior sexual relationship be-
tween the complaining witness and the accused rapist would appreci-
ably strengthen the likelihood that there was consent to intercourse.
Common sense and a knowledge of human nature suggests that consent
would be more likely where there had previously been consent with the
same individual. The primary question then is whether the “‘reasonably
contemporaneous” limitation might unfairly exclude evidence under
certain circumstances.” Would it be fundamentally unfair to exclude
evidence of a single sexual encounter ten years earlier? It seems not
since such evidence has but slight relevancy and could have a strong
emotional impact on the jury. On the other hand, evidence that the
parties had been sexually involved over a long period until the relation-
ship ended in hostility would seem highly probative, even if many years
had elapsed. To exclude such evidence seems highly arbitrary and
would unfairly constrict the defense. The courts may well avoid this
problem by simply construing the “reasonably contemporaneous'' stan-
dard as equivalent to a standard of simple relevancy. While this would
certainly twist the language of the statute, such a result may seem
preferable to a constitutional confrontation.

The second exception needs little comment. Where the sexual act
itself is not admitted, there is no claim of consent or other defense,

a8. See Admissibility of Character Evidence in Missouri, supra note 4, at 510

97. The complexity of le[fislalion involving evidentiary rules is heightened by
the tendency of legislators to lump legal concepts into abnormal packages as here
when H.B. 502 treats all the different gurposes. for which evidence of specific
instances might be used, in one section. But cf. thelmuluphcny of sections relating
to this 1yge of evidence is the Federal Rules of Evidence.

08, S

ee note 59 supra and nc:‘nmpnnyinﬁlnxt suggesting such evidence willbe £

routinely admitted despite the limitation in JB.502 % 1.1,

(
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evidence of other potential sources for semen, pregnancy or disease may
be erueial to the defendant so as to show that the condition might have
arisen otherwise than through the alleged rape. The act wisely gives
free rein to the use of this evidence once a proper foundation is shown
before the judge in camera.™

Again the third exception seems highly appropriate and clearly
suggests evidence which could not constitutionally be excluded. The
seductive conduct of the complaining witness immediately prior to the
event would be crucial to any defense of consent or reasonable mistake
and as such could not be excluded.'™

The fourth exception needs no discussion. This leaves the question
of whether there are any situations in which crucial relevant evidence
would not be admitted because no exception has been provided.

A leading commentator, through a model statute, has suggested the
need for several other exceptions to a general exclusionary rule. She
concluded the following additional exceptions were necessary:

1. Evidence of a pattern of sexual conduet so distinetive and so close-
ly resembling the defendant’s version of the alleged encounter with the
complainant as to tend to prove that she consented to the act or acts
charged or behaved in such a manner as to lead the defendant
[reasonably] to believe that she consented.

2; Evidence of prior sexual conduct, known to the defendant at the
time of the act or acts charged, tending to prove that he [reasonably)
believed that the complainant was consenting to these acts.

3. Evidence of sexual conduct tending to prove that the complainant
has a motive to fabricate the charge.

4. Evidence tending to rebut proof by the prosecution regarding the
complainant’s sexual conduct,

5. Evidence of sexual conduct offered as the basis of expert psycho-
logical or psychiatric opinion that the complainant fantasized or in-
vented the act or acts charged,'"

The first of these additional exceptions seems the most requisite.
The following example illustrates the proposed exception.'” The victim
has habitually frequented local bars where she picks up strangers with
whom she has sexual relations, This has occurred numerous times in
recent months. If the defendant declares this is the same pattern as
transpired in his encounter, this evidence could well be argued to be
highly relevant to the issue of consent. This exception would seem
analogous to the rule permitting evidence of prior crimes where they
demonstrate an identifying modus operandi, but not otherwise.!” But

99. H.B. 502 §'1.3. The constitutionality of a closed review of evidence of
sexual history has been questioned on the basis of the Sixth Amendment right of
the dependant to present his defense in a public trial. U.S. ConsT.amend. V1. These
arguments are canvassed and rejected in Berger, supra note 9, at 7284, 95-96. In a
similar context, the Supreme Court has approved a preclusion rule where the
defendant refused to provide a defense report to the state. United States v. Nobles,
95 S. Ct. 2160 (1975).

100, Berger, supra note 9, at 61,
101, Id. at 98.

102, Id. at 60,

103, Cf. FEn. R. Evin 404(h),
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suppose that there had in fact been a rape in such a case, would any jury
be willing to convict, even with some evidence of violence, after in-
troduction of such emotionally charged evidence suggesting the victim
was no more than an unpaid prostitute? The unfairly prejudicial as-
pects of this evidence is staggering. In perhaps an extreme case such
evidence would be absolutely crucial to the defendant but, otherwise,
the legislature seems justified in opting for its exclusion.!%*

The second proposed additional exclusion overlaps somewhat with
the first, but focus was on the state of mind of the defendant.’® Did he
reasonably mistake the victim's actions for consent? This exception
assumes that the defendant was aware of the complaining witness
sexual history and that it reasonably led him to mistake her intent. As
such the exception would be relatively limited. Since the defense of
reasonable mistake is clearly available to the defendant and this evi-
dence seems probative as to the defendant's frame of mind,'™ there is
certainly some argument for the validity of the exception. However, it is
also true that the defendant can offer evidence of the immediately
surrounding circumstances of the alleged crime to show his reasonable
mistake. Again, in light of this possibility and the risk of the emotional
impact of this evidence on the jury, this evidence would not seem to be
of such great probative value as to mandate its admission where the
legislature has rejected it.

The third suggested exception would seem to relate to some claim
that the accusing witness is hostile to the accused and thus is punishing
him with the charge of rape. Such a claim would come from a hostile
former sexual partner in most cases and thus would seem to be covered
by the first exception in the Missouri act where the defendant was also
alleging consent. Whether or not consent is alleged, the defendant
would be able to show the basis for the hostility. If their relationship
had ended in a quarrel, this could be described simply with deletion of
the highly emotionally charged details of their sexual intimacy. Evi-
dence that they had been very close friends or constant companions
before their quarrel can suggest their intimacy without arousing a
strong emotional reaction in the jury. Such a judgment by the legisla-
ture seems justifiable in all but the most extreme circumstances.'"?

104, As noted above in the text, the test of constitutionality is the balancing of
the the probative value of the excluded evidence against the state interest asserted
in the shield statute. Davis v. Alaska, 94 S. Ct. 110 2 1111-12 (1974). In making this
evaluation a trial or appellate court should be aware that the legislature considered
the constitutional questions related to the exclusion of this evidence. See text
acmmpanring note 70, supra. The passage of the legislation despite this constitu-
tional challenge represents that governing body's conclusion that the probative
value of the excluded evidence is outweighed by the state's interest in protecting
the victim's privacy and encnuraﬁin crime reporting. This determination by the
people’s elected representatives should be accorded considerable weight,

105, Berger, supra note 9, at 63,

106. Id. at 63.

107, See Berger, supra note 9; at 65.67 for discussion of certain of the extreme
circumstances where admission of evidence of bias or moltive to fabricate would
constitutionally be compelled.
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The fourth exception does not seem appropriate within the Mis-
souri framework since the prosecution is as fully barred from pre-
senting evidence of the complaining witness’ chaste past as the defend-
ant is from depicting its scandalous nature. Sexual history is inadmiss-
ible and there is no apparent exception for sexual history supportive of
the prosecution’s case, so no exception is needed to rebut that type of
evidence,!”

The final situation calling for an exception would arise only rarely
but constitutionally demands admission.'™ Suppose the defendant of-
fers to show through a psychologist or psychiatrist that the alleged rape
was the pure fantasy of a confused mind. The hypothetical question put
ta the doctor must rely on past sexual history and thus such evidence
must be proved to support the expert opinion.""” If presented with such
a case, proof of the complaining witness' psychological state through
this evidence would seem to be fundamental to the defendant’s case and
it could not be excluded in conformance with the constitution in that
event. Where this evidence is used in a cold and clinical fashion it may,
perhaps, raise less passion in the jury, but, whether or not this is so, the
defendant’s right to a fair trial demands its admissibility where it is
used in such a strongly probative fashion. 1"

The conclusion that this exception should be allowed, when the
situation arises, will do little to lessen the efficacy of the act. The act
would merely be held unconstitutional as applied and an unwritten
exception added to its terms.""? Further, it will only be in rare circum-
stances that such a defense can be put forward and it will still be

108. The exclusion of evidence of the victim's past sexual history seems pro-
perly excluded even when offered by the prosecution. Here the evidence may
unfairly prejudice the defendant by depicting an image of ravished purity to the
Jury, inflaming their emotions. Absent evidence of past chastity, evidence of past
unchastity would be irrelevant for the purpose of rebuttal. Cf. Berger, supra note
8, at 67-68 and Zucker, Evidence of Complainant's Sexual Conduct in Rape Cases,
27 Brooklyn Barrister 55 (1975).

109, See Berger, supra note 9, at 68-69. L

110, The opinion of an expert witness, such as a psychologist or psychiatrist, is
mandatory to prove such psychological disturbance as a means of distin uishing a
true case where fantasy might occur and a mere attempt by the defendant to
introduce unfairly prejudicial evidence of past sexual activities. See generally
Comment, Psychiatric Evaluation of the Mentally Abnormal Witness, 59 YALE
L.J. 1324 (1950). ) )

1L An example of a case where such psychological disturbances appear is
Giles v, Maryland, 87 S. Ct, 793 (1967). There a prychiatrist had diangnosed mental
illness in the complaining witness, who had made other apparently unfounded
accusations of rape and had attempted suicide. This evidence was withheld from
the defense. The Supreme Court indicated its distaste for this suppression, but
merely vacated and remanded to the state courts in pursuance of their practice of
avoiding constitutional decisions, For a perhaps overstated view see Note, Psychi.
atric Examination of Prosecutrix in a Rape Case, 45 N.C.1,. Rev. 234 (1966). See
also Berger, supra note 9, at 68 n. 389.90,

avis v. Alaska, 94 S. Ct. 1105 (1974) illustrates the Supreme Court's
application of this rule. There the statute shielding the juvenile’s police record was
setaside in light of the defendant’s erucial need to present evidence of the witness
bias. The statute was merely held unconstitutional or applied to the facts of that
case. The application of the same statute was subsequently upheld, where the
witness was not on probation and his eredibility was otherwise impeached, in
Gonzales v. State, 521 P.2d 512 (Alas. 1974) .
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necessary to present it to the judge in camera so that it is screened for
admissibility before its suggestion to the jury, i.e., section three of the
act would still seem applicable to it.

VII. CONCLUSION

House Bill 502 should effect significant changes in the prosecution
of rape defendants. These changes should, in turn, generate increaseq
reporting of rapes. Both these goals have been eagerly sought by the
feminist movement which has created a new lobbying force for the
vocalization of the needs and interests of women.!"* These needs and
interests were often unrepresented both through lack of expression and
through open hostility from governmental policymakers. The enact-
ment of this legislation demonstrates one such recognition of those
needs. Here the legislature has reviewed the prior practice of the
judiciary in light of a new-found awareness of the needs of rape victims,
found it wanting in its appreciation of those interests and reformulated
the judicial practice so as to achieve a new accommodation of the state’s
interest in protecting the interests of women and the defendant’s rights
to fair treatment.

Naturally any legislation affecting the criminal process will raise
serious questions of due process under the federal constitution. This
article concludes that the Missouri legislation is constitutional in all
substantial respects. The greatest constitutional doubt circles about the
sufficiency of the list of exceptions to the general rule of exclusion. Ir
certain limited contexts it may be essential to create additional excep-
tions to avoid a constitutional violation. But above all it should be
recalled that the policy of this act is to limit the unfairly destructive
nature of this evidence in rape prosecutions. This policy should be kep:
firmly in mind in the construction and operation of the act and the
application of the constitution to its terms.

113. See, e.g. Note, The Victim in a Forcible Rape Case: A Fernist View. 11
Am. Crin. L. Rev. 335 (1073); Comment, Rope and Rape Laws. Sexism in Soctety
end Law, 61 CaLir. L. Rev. 919 (1873).
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