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Comments

ADMISSIRILITY OF CHARACTER EVIDENCE IN
RAPE PROSECUTIONS IN MISSOURI

I. Introduction

The admissibility of character evidence in rape prosecutions is a
topic of no small controversy. Prosecuting attorneys urgp reform, alleging
that present rules of evidence force victims to endure sucli humiliation and
embarrassment that many women refuse even to rejwrt thecrime.' Further
more, they claim the evidence presented to juries lo attack, the victims
character is so prejudicial that guilty defendants are often set free.* How
ever, defense attorneyj argue that because of the nature of the crime, the
fact that it is rarely witnessed, and the natural prejudice against one
accused of suchan offense, the onlyeffective defense available is a probing
inquiry into the credibility of the accuser.

Authon of several rccent law review articles have presented both the
prosecution's* and defense attorneys'* points of view, legislation proposing
reform has l)ccn introduced in several state legislatures, including Mis
souri.® The general public has been made increasingly aware of the topic
by a number of books exploring the sociological and psy<holoRical causes
and ramifications of rape.* Moreover, the entertainment media has drama-

1. "ri.]aw enforcement admintstratore recognlrc tlial this nffensc (Rajw)
is probably one of the most undcneportcd crimes due primarily lo fear antl/or
embarrassment on the part of the victims." Federal Bdrkau f>F Invwtication,
Uniform Crimk RRKm-re 22 (1975). . i .i

2 Oiu of every 100 reported rapes, approximately 51 men arc arrested. 31
are prosecuttd. 15 arc acquitted. 11 are found guilty of the offense charRcd. and
5 are convirtrd of lesser offenses. Id. . . „ . . , r, i

S. Coiiiinotu. Rape nnd Rn(>e raw: Sexixm in .Wirfy nnd l au'. fil C-At-IF. L.
Rev. 919 (1975): Note. The Victim in a Forcible Rope Cose: /I FemintsI View,
II Am. Crim. L. Rev. S35 (1973). ... • . i • i

•I. Conmient. The Trial of a Rape Case; An Advocatf s Analysis of Cor-
roboration, Consfnl, and Character, 11 Am. Chim. L. Rkv. 509 (I97S).^ _

5 Two bilb were introduced in the 1976session of the Miv^oiin IcRisiaiiire.
neiiher ofwhith passed. They were typical of die types of roform being propose.!
nationally. . , . j _ .

House Bill 1527 provided that m prosecuiions for rape or aitrmptert rape,
opinion evidence, reputation evidence, and evidence of specific instances of scxiia
conduct of ihe complaining witness would not l>c adniiviibic cxcrpt in specie
instances. If a defendant wishes to offer stidi evidence uiitkr the permitted
exceptions, lie would have to make an offer of proof and ihe jiidf-c would have
lo holtl an in rnmera hearing to determine what evidence may ro to the jury.

Senate Rill provided thatin theprosecution ofsexual offemes, ihe drfenrt-
ant may not offer evidence of the prior sexual conduct of ilie alleRed yictini,
except in certain litnaiions where a written motion has been filed hy the (c-
fense rcKaiding such prior conduct and a hearing has been lu-ld out of the
nresence of ihe jury to determine the relevancy of such prior condncl.

fi. S. Hrownmiii.er, AcMNyr Ot;* Wtu-: Mf.n, Womkn ano RArr. (lJ7s):
M. Amir. I'ATrrRns in l"oRaBi.E Rapk (1971).
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tized. indeed in some instances exaggeraicd and iHstorietl, ihr situation.
In spile of. or i>prhnj)s betjitiso of. iliis burgeoning bixly «>r iiifonnntion,
diere exists a greatdeal tifconfusion and misinformation both about what
the law is and what it should be.

This comment will attempt to present an unbiased stimm.nry of the
present law in Missouri regarding the atlinissibiliiy of rharactrr evidence
in rape prosecutions. Missouri staiuies <lividc the crime of rape into three
separate offenses depending on the age and previous character of the
woman. Jlecause the rules of admissibility vary, each offense will be tlis-
cussed individually. Different rules also govern the :i<linissibiliiy of evi
dence of general character as opposetl to evidence of specific acts of im
morality and the comment issubilividrd accortlingly.

11. STATtrrtrnv Rapk: Intkrcoitrsf With A Femai.k Unukr Age Sixtef.n

A. Elements of the Crime
Missouri law defines rape as either forcibly having intercourse with

a female Ifi years of ageor ohler,or having iniercourse with a female under
diat age legardless of her consent.'' The latter act is commonly referred
to as statutory rape." The puri>ose of this pan of the statute is clearly
to protcct a girl umler the age of Ifi from her own immaturity and weak-
iiess.» The protection is absolute. All that need be shown for a conviction
is that the defendant had sexual intercourse with a female who was in
fact under age 16 at the time." It makes no difference how old the de
fendant thought the girl was or what basis he had for that belief.*" It is
immaterial whether force was usetl" or whether the girl consented.'̂

7. The primary Missouri statute on rape it scction 559.260, RSMo 19G9
whidi provides:

Kvery penon who shall beconvicted of rape, either by carnally and iiiilaw-
liilly Itnowjiig any female child under the age of sixteen years, or hy
forcibly ravishing any woman of ihe age of sixteen years or upwards.
shall suffer death, or be punished by iuiprisonnient in the penitentiary
for not less ilian two years, in the discretion of the jjiry.
8. State v. JUessing. IfiS S.W. 279 (Mo. 1916).
9. An amcn<linenu to the siatiue in 1921 raised the age of consent from

fourteen to sixteen, thereby extending the Irngih of proteciion. but the same
amciitlmeiit lowered the ininiiiiutn term of imprisonment iiimn conviction from
five to iwo years.

'• ""
State V. King. 3-12 Mo. 975.

i ? w 'W S.W. 279 (Mo. I'JIG): State v. Georee,
[1899^" ('*•'<"'): S'ate v. Friiest. 150 Mo. 3'I7. 51 S.W. GflS
•.4fi n (Mo, IWO): State v, Conrad. 322 Mo.
V - ('928); btaie v. C.ruber. 285 .S.W. iUCi (Mo. 192(1); Slate v.Neviii, 270 S.W 357 (Mo. 1!)2'1); State v. Ansel, 2.56 S.W. 7r.2 (Mo. 1925): Slate
V. .Sliellinan, IW S.W. 435 (Mo. 1917): Stale v. (icorire, 2H Mo 262 IM SW
im (l.,08): Stale V. Allen,'174 Mo. ^089. 71 S.W. 8^9 (li^trs.'te v' «'
150 Nfo. 317, 51 S.W. 088 (1899): State v. Duffey, 128 Mo. .^19, 31 S.W 98 fL895V

?W Rfi nX'•! I*^®- 109 Mo. 5!M. 19VW. 80 (1892). Ihe proscitiiion ii entitled u> a jury insirnction that conscnt
IS nn .Iffnise, State v. Macc, 278 S.W. 718 (Mo, 1925). Even a later maiiiaKe of

•K
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The question ot what kind otevidence shonW l>e admiwible is hronghl
iharnly into focus by the fact that the (iefcnclant can be c.inviricd solely
on the uncorroborated testimony of the victim." nnless such testimony
is contradictory or totally unbelievable." Itecause neither for« nor lack
of consent are elements of the crime.'® evidence that the viciim made
OUICT7 or complaint is immaterial and therefore inadmissible in some
jurisdictions.** In Missouri, however, evidence that a complnint or outcry
was made is always admissible where there is any evidence .hat the rape
was accomplished by force." and some decisions have held such evidence
admissible even without any reference to force.'" Likewise, evidence of
a failure to make complaint oroutcry is admissible." but neither prosecu
tion" nor defense'! is entitled to a jxiry instruction conccnimK such evi-
dence.

B. Evidence of the Victim's Characler
1. Specific Acts of Immorality

Evidence of previous immoral conduct, short of actual intercourse,
between U\c defendant and the prosecutrix is admissible when offered

277 (1938): State v. Mitchell. 86 ^-2^.om sw "^2 (1021): Siatc v.
S.VV. -120 (Mo. 192C); .State v. Wade, 306 Mo. -157, ^;W. .(i ).
c.nifl. 917 SW 482 fMo. 1922>: Slate v. nammoniree, 177 .S.W. 3(57 (Mo. 1313).Smitti. z5/ ?>.w. ° A CMT 529 <1914): Slate v. Si.irkhoiise, 2*12
State V. HuRhc*, 258 Mo. 264, 107 .s.w. u-" J- .... >14
1#^ 444 Mf. sw 1151 n912): State v. Wilcox, III Mo. r'W. >.w. oi-»

cWcujn..nc«. Goodale. 210
Mo. 275, 109 .S.W. 9 (1909).

15. Case* cited notw 11 and 12 supra. .
If, Srf » H. UNnKRiiu.to Cbimjnal EvmENnt S 7.S7 at 173B (5il> cd. tJ&O'

17 Slate V. Hammontrce, i// o.w. ^

Mo 238 17 SW. 566 (1906). The details of a compUmt ma<le to a iliird pc^on

m^, s.w.2.,s.,...
Richanlton Mo. 1103, 163 S.W.2d 956 (1942).

18 State V. Kohinjon. 106 S.W,2d 425 (Mo. 1937); State v. f.onrad, 322 Mo.
'S^KicfiSa. 349 Mo. 1103. 163 S.W.2d 956 (1942).

20 All iiuiniction that tlie jury ihouUl consider ll>e failiirr of ihr jirosccuirixto con%bia prlKl hS been ^el2 "a comment jipon tl.oonVimint not wid.in the i»uablc facis." State v. Bovona.i. 278 Mo. 192, 497. 215
21.' State V, Hidurdion. S49 Mo. IIOS. 163 S.W.Sd 956 (1912).
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by the prosecution, because it tends to show the relationship l)etween
the parties and their inclination to engage in intercourse.-' In Stale v.
Bascue '̂' the appellant, who h:id Iwcii convictcd of the statutory r.ipe of
his I'l year old stepdutightrr. argued ih.ii the trial court crrod in admitting
evidence of prior acts of "messing aronnd" with the chiltl Iwciiixe such
acts constituted the separate crime of child molestation which was not
reasonably related to the subsequent act of suitiitory nipc. The genera!
rule is that evidence of other criminal acts, if offered ui prove the crime
charged, is inadmissible except when it tends to establish motive, intent,
ora common scheme or plan embracing the commission ofseparate similar
crimes so interrelated that proof of one tends to prove the others.'* The
court in D^cue held these prior acts are so related lo the act chained as
to be admissible.** The court said these acts shoAvcd the state ot intimacy
between the parties and constituted "the foundation for an antecedent
probability"" that the parties engageil in intercourse.-^

A fortiori, evidence of prior acts of intercourse lietween the prose
cutrix and thedefendant isadmissible as ten<l!ng to create an "antecedent
probability of crime chargcd.'" Previous acts of intercourse as remote as
seven yean prior to the act charged have l>een heltl admissible f)ecause
they demonstrate a pattern of sexii.il miscondun continuing over an
extended period.*® The statute of limitations imposes no restrictions on
admission into evidence of offenses b:irrcd by the siatute.^" An objection
based on remoteness is unietiable because this factor affects only the
weight and not the admissibility of the testimony.'" However, the state
cannot introduce evidence of subsequent acts of intercourse,*' even evi
dence that the defendant regularly had intercourse with the prosecutrix
with her consent after she reached age sixteen" in a prosecution for one
act of intercourse before the girl attained that age.

22. "[PJnor amorous acts, which ordinarily prcccdc the sexual act. although
acuially constiuitiiig assaults and therefore separate offenses may properly be
shown." .State v, Cooper, 271 S.W. 471, 474 (Mo. 1925).

23. 485 .S,W.2d 35 (Mo. 1972).
24. C. McCormicr. Evidknck § 42 at B2 (2d cd. 1972).
25. Slate V. Hascue. 4fi5 S.W.2d 35 (Mo. 1972).
26. Id. ' ^ '
27. .SW also .State v. Gamer. 4R1 S.W.2«l 239 (Mo, 1972); State v. Aken.

S28 .S,W.2d 31 (Mo. 1959); State v. Halter, 319 Mo. 542, 300 S.W. 699 (1927)-
Slate V. Pruitt. 202 Mo, 49, 100S.W. 431 (1907).

29. State v. 'I'ykr, 306 S,W,2<1 452 (Mo. 1057)1 State v, Biirkliart, 242 S.W.2d
12 (Mo, 1951): .Stale v, KinR. .M2 Mo. 975. 110S,W,2d 277 (lOSH); State v. Jlersh.
2% S.W. 438 (Mo. 1927); StiUe v. Cooper, 271 S.W. 471 (Nto. 1925): State v
Cason, 252 S.W. fiflft (Mo. 192.3).

29. State V. Richardson, 849 Mo, IIOS, Ifi3 S.W.2«l 950 n<M2).
SO. id. ^ '
31. .Slate V. Ha«cue. 485 S.W.2<1 35 (Mo, 1972). Srr nlso .State v. Siinerlv, 465

S.W.2d 846 (Mo. 1971). '
32. State v. Amende. 338 Mo. 717, 92 .S.W.2<I 106 (1030); State v, Iliilljn/non.

274 .S.W. 18 (Mo. 1925): State v. Oiiye. 2W Mi>. .348, 252 ,S.W. 055 (192.t)- Slate

Sw"56fi''
33. Slate v. Cjildwell, SIl Mo, .134, 278 S,W. 700 (192.5),
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It i$ a Wony to have carnal knowledge o{ a girl under the age of
sixteen, regardle« of whether others have had such knowlwlge of her.
Therefore, evidence offered by the defendant of the victim's specific immoral
acts with others is immaterial and inadmissible.'^

2. General Repuution of the Victim

A number of old Missouri cases held that the general bad reputation
of the prosecutrix could be shown to affect her credibility if she took the
stiind to testify.*® This was consistent with the rule which existed at the
time that the general bad reputation of any witness for morality could
be shown to impeach.*® This rule was reversed by Slate v. WiUiams,"
which held that the general reputation for morality was inadmi.vsible as
bearing on the credibility of a witness. The rule in Slate v. WiUinms has
been applied in prosecutions for forcible rajJC,** but no case has specifically
held it applicable to statutory rape. Unless a different rationale is to be
followed due to the age of the prosecuting witness, ihis nile rejecting
general reputation for morality as bearing on the credibility of the prose
cuting witness is applicable to statutory rape prosecutions. Moreover, be
cause consent of the viaim is immaterial, her general reputation for
morality is inadmissible on that issue.

C. Evidence of the Defendant's Chnrncter

Missouri courts have recognized the precarioiu position of one who
stands accused of statutory rape. In State v. Stay*' the Supreme Court of
Missouri statetl:

A crime of the character of the one with which the defendant
is char^l is so abhorrent that conviction is easy: in fact, the
cliarge is almost equivalent to a conviction. So strong is the preju
dice against a defendant in such case that the court must take every
precaution to see that he obtains an impartial trial.*®

1. Specific Acts of Immorality

Evidence of specific acts of immorality on the part of the defendant
with anyone other than the prosecutrix is generally inadmissible. It is
never permissible for the prosecution to prove that the defendant has

34. Slate V. Smith, 280 S.W. 590 (Mo. 1926); State v. Shobe, 268 S.W. 81
(Nfo. 102-1): State v. An*cl, 256 S.W. 762 (Mo. 1923); State v. Cnye. 29!) Mo, 318.
252 S.W. 05") (lft2.S): State v. Lonesi, 23fl S.W. 112 (Mo. 1922): State v. Dcvorw.
221 Mo. 460. 120 S.W. 75 (1900).

S5. State v, Steven*. 325 Mo. 434. 29 S.W.2d 113 (1930): State v. Cuye,
290 Mo. .318. 252 -S.W. 055 (1923): State v. 238 S.W. 112 (Mo. 1922);
State v. NibarRcr. 255 Mo. 289. 164 S.W. 453 (1914): State v. Diiffcy, 128 Mo.
5-19. 31 S.W. OB (1895).

36. .State v. Shields, 13 Mo. 2.36 (1850).
37. 537 Mo. 889, 87 S.W.2d 175 (1935).
3fi. State V. Kain. 330 .S.W.2d 842 (Mo. 1060),
39. 282 Mo. 672. 222 S.W. 427 (1920).
40, ill. at 679, 22 S.W. at 429.
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had Illirit relations with women over the age of roment.«» Likewise, it
is generally held to be reversible trm»r i»> permit the iiiir<Hhiction of evi-
dence that tlie defemlant has had illirit relations with females under the
age of .iixtccn," Such evidciue is obviously highly prcjtidicial an<l does not
tend to make it more probable that ilie defejidant is guilty of the offense
for which he is on trial." However, in a few sittiatiotis. evidence of a
specific, prior, similar crime has been held properly admitted. For example,
mSlate v. Khig** aporter in aprivate scIkx>1 was charged with the statutory
rape of a pupil. Correspomlcnce between defetidam and another pupil
indicating that defendant had committed a similar offense with the second
ptipil, although inadmissible as part of the state's case inchief, was admissi-
ble mrebuttal when defendant raised the issue by testifying that he never
"got smart" with any other pupils.

2. General Reputation of the Defendant
The general rule in all criminal prosecutions is that the prosecution

cannot ititroduce evidence that the defendant's general reputation for
morality is bad, unless the defendant, in an attempt to bolster his own
credibility, calls a witness to testify to his good cliaracter and reputation.**
In such a case, the state may call witnesses to show that his general reputa
tion for morality is bad. It is also proper for the slate to cross-examine
thoroughly defendant's character witness for the purpose of testing the
witness' knowledge of the defendant's reputation, the witness' sourccj of
information, and the witness' rretlibiliiy. The ex«e»)t of |>ermissiblc cross-
examination of the defendant's character witness is largely within the
trial courts <liscretion.*" Tliix type <»f questioning is proper even if it
relates to crimes other than the one chargetl." In order to determine
upon what the diaracter witness bases his Jiulgnient. it is permissible to
inquire of the witness whether he h;id heard it rumored that defendant
was involved in other aiminal acts which would reflect upon defendant's
character.** However, such questions are improper unless such rumon
are acuially being circulated.** It is not permissible for the prosecutor,

2"-' S.W,2<ll^"(rn4'7):"'.Statc v. Cox. 263-S.W. 215 (Mo. 1924): State v. Bowman, 272 Mo. 401, 199 ,S.W. 161 nOI7V State
V. Burgew. 250 Mo. 383, 168 S.W. 7-tO (M)H).
979 m" State V. Bowman.

' ''' V. Sinltli. 250 Mo. 274. 157 .S.W 307

43. Oms citcd note 42 tiipra.
44. .3-12 Mo, 075. 119 .S.W.2<I 277 (1038).
4.'>. .State V. Williams. 337 Mo. 884. 87 .S.W.2t! 175 (1035)

271 S.W. 471 (Mo. 1925): State v. Wy. 282 Mo. 672, 222
^•.1 233 Mo, 299, 13.5 S,W. 4 (lOIl); State v. Itarris.^Mo. 423. 108 .S.W. 28 (1908); State v. Parker. 172 Mo. 191, 72 S.W. 650

47. State V, Seay, 282 Mo, 672, 222 S.W, 427 (1920)
48. Jtl. * '
49. hi.
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under the pretext oftesting the credibility and information of the character
witness, to bring before the jury bad acts or crimcs which occurred after
the offenses charged or about which the charactcr wit«jess would have no
way of knowing.®®

III. STATirroRY Rape: Intf.rcour.sr With a Ffmat-e of Previously
Cha-ttf. Character Betwef.n the Acf.s of Sixteen and Eir.irn-EN

A. Elements of the Crime

Missouri law extends, by a separate statutory rape stntute. ihe period
of protection an additional two years for youns women of "previously
chaste character.""' Being of "previously chaste charactcr" mean* simply
that the young woman was a virgin prior to the act charged." This fact
must be proved affirmatively by the state." Althougli earlier Missouri cases
held that chastity was presumed until the contrary was shown,'* the clear
rule today is that there is no presumption that the prosecutnx was chaste.»»
However, defendant is not entitled to an instruction that no presumption
exists, became such an instruction would have a tendency to mislead
the jury into assuming that a contrary presumption exists."® If the state
establishes that the young woman was of "previously chaste character,
the same protection given a female under age sixteen is apphcable-i.i?.,
both the consent ofthe prosecutrix" and the use of force®" are immaterial.

In a prosecution under this statute the defendant ran lie convicted
50. M. Itis. of coune, improper for the proscc.uor to stntc /l.c during

dosinR ai^ument. or at any other time, his pcnonal be icf in the Rmlt of the
defendant, because the jury may put undue we.gl.t on J
that it is based on information not mevidence /rf..W nho ^
Mo S.<S 213 SW. 477 (1919); Slate v. Webb. 26-1 Mo. -IH. Ifi2 S.W. fUl (lail).
State v. 'Hess. 210 Mo. 147, 144 S.W. 489 (1912).

51. i 559,300, RSMo 1969, provides: , i j
If any pemon over the age ofsevciucen years shall have carnal knowlertRe
of any imm.uTied female, of previously chaste cliaractcr, h.-iwcon the hrc
ofsixteen andciffhteen years ofaRc, heshall be deemed R.nlty of a felony,
and tipon conviction shall be punished by impnwnn.ent in the pcni-
tentiarv for a tcnn oftwo years, orby a fine of not less tlian one Imndred
dollars nor more than five hundred dollars or by imprisonnicnt in the
county jail for not less than one month or more ihnii montlis. or
by both such fine and imprisonment, in the cliscrciioii of tiic couru
51 Siatc V. LucVett, 24B S.W. 881 (Mo. 1022); .Staic v. Cook 207 S.W. 831

fMo 19181. The dclendant is not entitled to an insiniction on ilic mpaninj5 ol
••previously cl.asie charactcr" bccausc "an ordina^ mtcllit-otii uiror would under
stand that the phrase referred to a female who had
scxtial intcrcoune." State v. Wells, Sf.7 .S.W.2d 552 055-56 (Mo. l^^.S).

I'? State V. Cook, 207 S.W. 831 (Mo. 1918): State v. VoU, 209 Mo, 194.
190 SW 807 (1916); State v. Kelly. 245 Mo. 489, 150 S.W. 1057 (1912): State v.
McMalion. 234 Mo. 611, 157 S.W. 872 (1911).

Stale v.'voi?269 (IS'fi): S""' ^ 245 Mo. 489,
56^ slS v?Vok, 269 Mo. 194, 190 S.W. 807 (1916).
57. State v. Wells, S67 S.W.2d 652 (Mo. 1968): State v. Voh 209 Mo. 194,

190 S.W. 307 (1916); State v. Taylor, 267 Mo. 41, 183 S.W. 299 (1916).
58. Cases cited note 57 svpra.
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solely on ihe testimony of the prosecuirix." Corrol,oration is not necessary
unless her testimony is contradictory or unconvincing when "applicil to
the admme<l facts and ordinary experiences of mankind."®®

B. Evidence of the Virtim's Character
1. .Specific Acts of Immorality

necause virginity of the prosecutrix is an essential element of the
offense, prior specific acts of intercourse on lier part are clearly relevant
and admissible." Any prior act of intercourse with others^ or with the
defendant"' IS, if proved, a complete defense to a prosecution under this
statute. If the evidence iitdicaCes more than one act of intercourse with
tlie defendant, he can only l.c ronvit ted of the first act, becausc the woman
was not of chaste character" at the time of the later acts.«« The statute
of Iiinitations starts to run as of the first act of iniercourse.®"

Courts have stated tliat prior specific acts of immorality are inadmissi
ble to iinj>each the credibility of the prosecutrix.o# btit this prohibition
IS meaningless because sjiecific prior acts are a<lmissible on tiie issue of
dmst.ty." However, evidence of specific acts of intercourse occurring sub-
sequent to tlie crime charged is inadmissible for any purpose.'®

2. General Repiitaiion of the Victim
The defendant may offer evidence tliat the general reputation of the

prosecutnx for cliastity was bad prior to the offense charged because such
evidence is relevant to the issue of chastity."® The rationale for admitting
sudi evidence is that, alihotigh "chaste cliaracter" and a "reputation for
diasmy" are not the same, reputation is still some evidence of actual
character.^0 Likewise, the prosecution may offer evidence that the prose
cutnx general reputation for morality was goo<l prior to the offense
hwause 't tends to prove her "previously chaste character."" Evidence

Cw 3«"Mor4707 182 S.W.2"d""6l!) (1014): State v. Cox. 265"
It i' or^w ,? )' W"' 457, 208 S.W. 52 ri92'n- State v20i, lf.7 .S.W. 529 (i;»l4): Suite v. "Icvis, 234 Mo. 276, IS6 S.w!35!) ('911). Sfaio v.-Day, 188 Mo. .^59, 87 S.W. 465 {1905).

60. .Vctf cases cited note 59 sii/tra.
/M (Mo. 1920): S1.1IC v. Cook. 207 SW 851(Mo, 1918): Siiiie v. WcIkt, 272 Mr». 47,''., 19!) SW. 147 fl")!?)

62. Ciucs cited note 01 sujmi. '

112 $W '̂ 20); State V. Schcnk. 238 Mo. 429.lii S.W. (19in, Slate v. McMahon. 2S'I Mo. fill, 137 S \V 872 MUin
64, ,Slate v. Sciieiik, 2.18 Mo, 42!l. M2 S.W. 263 (I'tin
65, Slate v. McMalioii, 234 Mo. fill, 137 .S.W 872" (1911)
66, .Vcff, e.g., State v. I.iirkctt, 2'IC S.W. 881 (Mo. l'}22>

I99,?W. .47 2'2 Mo. 475.
68. State V. Pcrrigiii, 258 Mo. 233, 167 S.W. 573 (1914).

mihiiV f '̂ers to wiiai a person really is while rcput.-uion is only whatpubhcopimon reputes him to be. Slate v. Cook, 207 S.W. 831. 833 (Mo. 1918).

M S.W. 299 (1916). State v Kellev 191
ot^Sr'l by
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of the general reputation of the prosecutrix subsequent to the offense
chargcd is inatlmiisible.'"

Older Missouri cases held that if the prosecuting witness testified,
evidence of her general bad reputation for morality would be admissible
to impeach her credibility." This rule has not been followetl in Missouri
since 1935 when the supreme court held in Stale v. IVitliams''* that the
general reputation of a witness is inadmissible as bearing on the issue
of credibility. Presently, the only general reputation evidence admissible
to impeach a witness is general reputation for truth and veracity.^®

C. Evidence of Defendant's Characier

Despite the dearth of cases on this issue, it aj>pc;irs that the rules
governing the admissibility of evidence of the defendant's character when
the charge is statutory rape of a "clia.'iie" 16 to 18 year old are the same
as tiiose applicable in a prosecution for the statutory rape of a girl under
the age of Ifi.^* Because the only difference between the two offense* is
the characteristics of the victim, there is no reason to treat evi<lcnce of
the defendant's character any differently.

IV. Forciblf. Rape

A. Elements of the Crime

In Missouri the essential elements of forcible rape'* are: (1) penetra
tion (however slight) of a female's sexual organs;'* (2) accomplished by
force or threats;'* and (3) against the will of the woman." The state,
of course, raiut prove these elements beyond a reasonable doubt."'

TTje force med must be sufficient to overcom*' th*- "mmnct r.Mi«>anr»"

of the woman—t.^., to overpower the mind, thereby negating consent."

^ St.ne V. Day, 188 Mo. J59. 87 S.W. -165 (1905). ~
7S. State v. Shearon, 185 S.W. 293 (Mo. 1916).
74. .157 Mo. 884, 87 S.W.2d 175 (1935). See alto State v. Kain, SSO S.W.Z*!

842 (Mo. 19fi0).
75. .State V. William*. 492 S.W.2d 1 (Mo. App., D. St. I-. 1973).
70. Kvidcnre tfiat the defendant proposed marriage, cither before or after

the ailpf^ed act of intercourse is admissibleon the theory tliat n sulisoqiient promise
of marriage shows n "consciousness of guilt and a desire to cotici-al tlic offense"
and a prior promise bears on the issue of chastity in that it iTxticntns why the
woman submitted. State v. Walker. 357 Mo. 394, 208 S.W,2cl 2.^3 (1948); State
V. Oliver, n.17 Mo. 1037, 87 S.W.2d C44 (193r>): State v. Reed. 237 Mo, 224, MO
S.W. 909 (IflU).

77. S 55!>,260, RSMo 1969.
78. State v. Oliver, 835 Mo. 1231, 64 S.W,2d 118 (193.3): State v. Rulir, 533

S.W.2<I (i56 (Mo, App,. D.K.C, 1970).
79. .State v. Carrett, 494 SW.2d 336 (Mo. 1973): State v. DcrkanI, 42() S.W.2d

88 (Mo lOf.ft); State v. Egner, 317 Mo. 427, 290 S.W. 145 (1927); State v. Catron,
317 Mo. H94. 290 .S.W. HI (1927); State v. Johnson, 310 Mo. 80, 289 S.W.
817 (1926): State v. Harbour, 234 Mo. 520. 137 S.W. 874 (1911): State v. Ncal. 178
Mo, 05. 76 S,W, 958 (1903): State v. Cunningham, 100 Mo. 382, 12 .S.W. 370
(1889); State v, Ruhr, 533 S,W.2d 656. (Mo. App., D.K.C. 1976)

80. Sfe cases cited note 79 supra.
81. .State v. Moore, 435 S,W,2d 8 (Mo. En Banc 1968).
82. .State v. Gray, 425 S,W.2d 776 (Mo. 1968); State v. Schuster. 282 S.W.2d

553 (Mo. 1955).
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Such force need not be actually applied, but may be merely an "array
of force.'" Unless the woman dcmotistrates the "uimnst reluctance" to

in the act and presents the "greatest rcsistatjce" of which she is
capablc, shewill bedeemed to have consented.** However, consent induced
by a fear ofpenonal violence isnoconsent," and thus the utmost resistance
doctrine is not applicable when the woman is put in fear of injury.**
In other word.s, the amount of resistance necesviry depends ott the u.se-
Icssness of resistance.®'

A conviction of forcible rape may generally be sustained on the
uncorroborated testimony of the prosccutrix.** However, if the prosecutrix'
testimony is in conflict with sntroiinding circtiinsiiinces and ordinary
expcricit.f, it must be corroborated. Thus the neetl for corroboration
must be decided on a case by rase basis.®®

I'.vidence that the prosecutrix ma<!c an outcry or complaint following
ilie alleged raj)e is not excluded by ilie hearsay rule.®' Likewise, evidence

83, State v, Kirknatrick. 428 S,W,2d 513 (Mo. 1908): State v. Wynn 357
S,W,2d 930 (Mo, 1902): -State v. .Schusicr. 282 .S.W.2d 553 (Mo. 1955): State v.
Ruhr. 5,13 S,W,2d 656 (Mo, App., O.K,(;. 1970).

HI. State V. Abron, 192 S.W.2d 387 (Nfo. App,. 1). St. I.. 1973); .State v.
Cottenf-ini, 12 S.W.2d 53 (Mo. 1928): State v. pRner, 317 Mo. 427. 290 .S.W. 145
(1927): Siiitf V. McC;iicsncy, 185 .S.W. 197 (Mo. 1910).

85. .State v. Kirkpaintk. 428 .S.W.2d 513 (Mo. 190«); State v. .Sflumer. 282
S,W.2d 5r.3 (Mo. 1902); State v. Ruhr, 553 .S.W.2<1 050 (Mo. Ann,. D.K.C. 1976).

80. Slate v. Walker, 484 .S.W.2d 2R1 (Mo. 1972); State v. Nral 481 SW2d
270 (Mo. 1972); State v. Gray. 423 S.W.2(I 776 (Mo. IflOS): .State v. Berk, 368
.S.W,2d 490 (Mo. 190.5); Slate v. Moore. 143 S.W.2d 2KK (Mo. 19-10); State V
Otron, 317 Mo, 894, 296 .S.W. 141 (1927); .State v. Uaibour, 231 Mo. 526. 157
S.W, 874 (1911).

I he doctrine is also not applicable where the woman is rendered insensible
by intoxiraius or drugs. State v, niiseiiberry. 112 Mo. 277, 20 .S.W. 401 (1892).

It is also rape to have intercourse with a woman of unsound mind. Iler
nieiual condiiioti must be so severe .ns to K.ially destroy lur capacity to consent,
and thedefrndaiit must know of her tnfinniiy, A woman who is too weak-minded
legally to enter into a contract can still consent to sexual ititerrourse. The burden
IS on tlie Slate to prove Ijoth tlie severity of the wotnan's mental cotidition and
the defendiini's knowledge of her incapacity. Slate v. Robinson, 345 Mo. 897, 136
.S.W,2d lf)08 (1940): State v. Helderle, 180 .S.W. 096 (Mo. Kn llanc 1910); State
V. Warren, 2.52 Mo. 185, 134 S.W. f>22 (1911).

87. State v. Heck, 368 S.W.2d 490 (Mo. 1905).
88. Stale v. Gray, 423 S.W,2d 770 (Mo. 1908); Stale v. Quinn, 405 .S.W.2d

S.W.2.1 0K5 (Mo. Ki. nanc I95fl); .State v.
Kmldy, 171 S.W.2d 713 (Mo. 1945); State v. I.awson, 130 S.W.2d 992 (Mo

"" 7«2 (190.5); State v. Welch. 191 Mo.179, 89 S.W. 915 (1905); State v. flarris. 1,50 ,Mo. .50, 51 S.W, 481 (ISOOV State
VMarckv 140 Mo, 050. 41 S.W. 973 (I8!I7): State v, Di.srnberry, 112 Mo. 277, 20
S.W, 4(il (1K92); State v. Davis. 497 S.W.2d 2«t (Mo. App.. I) .St I, 1<)73)

89. St.iie v. I'.nrtoii, 355 Mo. 407, 190 S,W.2(I 021 (1910); State v. Marshall
554 Mo. 312, 189 S.W.2d 301 (194,-.): Stan- v, Gnil.e'r, 285 S.{v. 420 ^^1920).'

Tcvis, 234 Mo!
itu, i.iO .S.W. 5jy (I9i!).

90. .State v. Thomas. 351 Mo. 801. 171 S.W.2d 537 (1943). If the conviction
W.1S <iljtaiii<<l .solclv on the uncorrol>(jrate<l testimony o( the prosenttrix. the
appel ate ctnirt will closely scrutinize that evidence anil reverse if it annears
incredible or too insulntantial. State v. Goodal^-, 210 Mo. 275, 109 S.W. 9 (I90B).

91. 1he theory applied in adiniitinK ilie evidence is that "womanly instinct"

(
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that the alleged victim failed lo do so is admissil)le,»® and the accused
is entitled to a cautionary instruction advising tJie jury tliat her failure
to make prompt complaint is a factor to consider in assessing her bcileva-
bility.**

B. Evidence of the Victim's Chnracler
I. SpecificActsof Immorality

Prior specific acts of voluntary intercourse between the proserutrix
and the defendant arc admissible as tending to show the inclination of
the woman to consent.®* Likewise, evidence of continued friendly inter
coursebetween defendant and prosecutrix after the alleged rape is admissi
ble to impeach her testimony."® However, evidence of prior acts of forcible
rape by the accused upon the prosecutrix is inadmissible.®' .Such acts
are held not lo have a tendency to constitute an "antece<lci)i probability"
that defendant committed the act charged.®' This approach is <<)nsistent
with tlie rule prohibiting the admission of evidence of j>ri<>r criminal
acts against a defendant in a criminal case.

Except in very limited circumstances, evidence of prior specific acts
of intercourse between the prosecutrix atid men other than the <lcfendant
is inadmissible for any purpose.®* The prosecuting witness may not l>e
cross-examined witli regard to specific actsof immorality witli others, either

promt^tiic mitraKcd' female to make 0x1107. ^aic v. RirhnnNni). 510 Mo. 1103.
.SW2(1 (1912). Sucl) evidence i» not a nrccssary dement i>f the states

caie. Slate v. Carrott. 491 S.W.2d S3f> (Mo. 197S): State v. Miller. I'll Mo. 5H7,
90 S.W. 7(i7 (lilOS). Such evidence is aflmissible only iti cortolionition of the
prosecutrix and not as independent proof of the crime. State v. M.irshall. 354
Mo 312 189 S.W.2d 301 (1945): State v. Richanlson, S49 Nfo. IIOS. IfiS .S.W.2<1
956 (1942): .State v. Wilkens, 100 S.W.2d 889 (Mo. lOSfi): .Stair v. Conrad. 322
Mo. 246. 14 S.\V,2d 608 (1928): State v. Taylor, 320 Mo. 417. 8 S.W.2cl 29 (1928);
State v. Atkins 292 S.W. 422 (Mo. 1926); State v. l.awhorn. 2.'iO Mo. 293, 157
S\V 344 (1913). As a general riile, the detail* of the outcry or complaint are
in.idm:«ihlo. State v. Marshall, 354 Mo. 312. 189 .S.W,2<I .^Ol (1945): State v.
P.ir!u>ns. 285 S.W. 412 (Mo. 1926): State v. BurRess, 259 Mo. 58!t. IRS S.W. 740
(19H): State v. Yooim, 117 Mo. 622, 23 S.W. 765 (1B93). However, the details
may come in when drawn from the complainant on eross-examinaiinn or intro-
tliircd to rehabilitate the witness after the introtUiction of prior inconsistent
extraiiulicial statements. .State v. Fleming. 354 Mo. 31. 188 S.W.2il 12 (1915):
Slate V. Lawhorn. 250 Mo. 293, 157 S.W. 344 (1913); State v. Ratcman. 198 Mo.
212. 94 S.W. 813 (1906).

92. State v. I'almer, 344 Mo. 1063. 130 S.W.2d 599 (1939): State v. Wilkens.
100 S.W.2d 889 (Mo. 1936): State v. lliRley, 247 S.W. 169 (Mo. 1922).

93. .State v. Thomas, S51 Mo. 80-1. 174 S.W.2d .137 M943).
94 State v. Northern, 472 S.W.2d 409 (Mo. 1971). See also 1 J. WinMoait,

Eviofnce i 200 at 688 (.3d ed. 1910): 2 I- Wh:morf. Evidkncf. | 402 at 369 {5d
fd. 19-10).

95. State v. Patrick, 107 Mo. 147, 17 S.W. 066 (1891).
96. State v. l.eho. 339 Mo. 960, 98 S.W.Zd 695 (1936).

98". .Suite V. Kail, 527 S.W.2d 414 (Mo. App., D. St. h. 1975): State v. Kirk-
patrick, 428 S.W.2<1 513 (Mo. 1968): .State v. I'yle, 343 Nfo. 876, 12.3 .S.W.2d 166
(1938); State v. Taylor, 320 Mo. 417, 8 .S.W.2c( 29 (1928): State v, Hewitt, 259
kw. 773 (Mo. 1924); .State v. Cuye. 299 Mo. 318, 2.52 S.W. 955 (192.3); State v.
Osljorne, 246 S.W. 878 (Mo. 1922): State v. Wliite, 35 Mo. f.OO (1865).
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for inipcarhmpnt purposes nr as bearing on the issue of consent."® How
ever, tlie Missotiri .Supreme Court lias recognizcil thai there m;»y l>c a
few sittiaiions justifying the ndmissioti of evidence of specific acts of
unch.istity with others.'"" These situations are limited to lite rebuttal of
corrolwrnting circumstantial eviflence. For example, evidence of a specific
act of intercourse with another would be relevant to exjdain mcdical
evidence introduced by the state showing a rupttiretl hymen, venereal
disease, or pregnancy.'®' Flvitlenre of a specific act of intercourse the same
day with another has been hehl adtnissible because it would accoiml for
the presence of s|>erm in the vagina of the prosecutrix.'"' Whenever specific
acts nf lewdness and unrhastiiy on the part of the prosecutrix are shown
by the defense for the limited purj)'ise of explaining corroborating cir-
cumsianres, surh constituics an attack on the gootl character of the prose
cutrix."" The state may then iturodncr evideiue of the ]>rosccutrix' gotwl
reputation for morality and chastity.'"*

2. Cenend Reputation of the Victim

The majority of jurisdictions which have considered the question,
including Missouri, have held cvidente of ihe j>rosecnirix' general reput:i-
tion for morality and chastity admissible as bearing on the issue of her
consent.""' In fact, the Ftnirth Circuit has held that an attorney's failure
to investigate the chancier of a complainant in a rape case constittites
ineffective assistance of counsel.'"" Hnwevcr, a bad reputation for chastity
is not always admissible; it is not admissible in Missouri as a defense
or in mitigation'"^ because the lack of chastity may only be shown when
cojisent is "In issue."'®" The phrase "in issue" is not tlcfined, but a good
argument can be made that if the tlefendant denies intercourse and intro
duces no evidence concerning con.sent, evitlence of the prosecutrix' bad
general reputation for morality would l>e inadmissilile.

The person testifying as to the general reputation of the prosecutrix
must possess the necessary testimonial ({ualifications—i.r., acquaintance with
the general reptitatlon of the prosecutrix for mornlity in the neighlwr-

99. S1.1IP V. Knin, 3.10 S.W.2il «42 (Mo. 1960); State v. Wliipkry. 215 S.W.2a
492 (Mo. I9f8): Slate v. 2-16 S.W. 878 (Mo. 1922).

100. State V. K.lin. 33(1S.W.2d 812 (Mo. 1900).
101. 75 C.J-.S., Hapr § (i3 at 535 (I9r.2), cilrd toilli nplirtmil in Stale v. Kain,

530 .S,W.2il 842 (Mo. 1960).
102. .Stiitc V. DaiiKheriy. 126 S.W.2d 237 (Mo. 1939).
103. Id.: State v. I.oviii, 243 Mo. 51(1, 147 S.W. 481 (1912); Slate v. Jones,

191 Mo. 653. 90 S.W. 465 (1905); Stale v. Spcritus, 191 Mu. 24. 90 S.W. 459 (1905).
104. hi.

105. I I- Wir.MORF. rvii.JNCK § r.2 at 461 (.3d i-d. MHO).
106. Oiles V. Peyton. 3K!I r.2d 224 (lili Cir. 1968).
107. Stiiie V. Catron, 317 Mo. 891. 296 S.W. HI (1927).
108. S1.1H; v. Yowell, 513 S.W.2d 397 (Mo. Kn Haiic 1974): State v. Kirk-

Patrick, 428 S,W.2d 513 (Mo. 1908); State v. Kain, 330 S.W.2il K12 (Mo. I960):
.State V. Taylor. 320 Mo. 117. 8 S.W.2d 29 (1928); State v. Ruhr. 533 S.W.2d 656
(Mo. App., 1). St. L. 1976): State v. Ball. 527 S.W.2d 111 (Mo. App., IX St. I..
1975).

:s:-ri
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hood or among people with whom the prosccutrix assorintcv'"* The
testimony given mint be general and not spcrifir. For cxiunplc, icslimony
that the prosccutrix was reputed to Iiave given birth to an illegitimate
child is evidence of a specific act and tlierefore not admissible.""

The general rule in Missouri and most jurisdictions is that the rredi-
bility of a witness may not be impeached by a showing that his general
reputation for morality is bad. An attack on crcdiliility must be addressed
to the reputation of the witness for truth and veradty.'" Many writers,
notably Professor Wigmore,"" advocate an exception to the general rule
which would admit general reputation evidence to impeach the testimony
of the alleged victim in prosecutions of men charged with sexual crimes
against women. Wigmore's rationale for the exception was to provide
protection against "the sinister possibilities of injustice that lurk in believ
ing such a witness without careful psychiatric scrutiny."*" Wigmore's
fear was that women who have what he called an "unchaste mentality"
tend to contrive false charges of sexual offenses by innoccnt men, and the
sympathy naturally felt for a wronged female would "give easy cretlit to
•uch plausible tale.""« In Slate v. /kam"» Missouri rejected Wigmore's
proposed exception and adopted the general rule even in rape prosecu
tions:

The prosecutors and trial courts already have a considerable
latitude in dealing with the abuses suggested by Professor Wigmore.
There is no assurance that permitting the witness" credibility to
be attacked by proof of her bad repute for chastity wouhl remedy
the situation and it miehc open the donr to other and erenicr
abuses."*

C. Evidence of the Defendant's Character

1. Specific Acts of Immorality

As a general rule, specific acts of immorality are not admissible against
the defendant. However, there are a few limited exceptions. Evidence of
prior convictions can l>e used to impeach,^'^ but evidence of other crimes,
absent a conviction, is only admissible if it tends to establish motive, intent,
absence of mistake or accident, common scheme or plan, or the identity

lOfl, Staip V. Kain, SSO S.W.2d 842 (Mo. 10(50). Srr nho. Siaic v. nr*hon. S.S4
Mo, Sr.2. fift S.\V.2<! fiO.5 (1934): State v. Fairlamb, 121 Mo. 1S7, 25 .S.W. R9r. (1894V

110. State V. Yowell. 513 S.W.2d .197 (Mo. En Ranc 1974).
111. State V. Hand, "lOfi S.W.Sd SO (Mo. App., D. .St. L. 197.*); Stale v. I.ora,

S05 S.W.2d 452 (Mo. 1957): State v. Wliipkey. S58 Mo. 5fiS. "215 .S.VV.2(I 492
(IWfi): State v. Hayes. 356 Mo. lOSS, 201 S.W.2d 72S (1947): State v. Men*.
314 Mo. 74. 106 .S.W.2d 440 (1957); State v. Williams. 537 Mo. 8«4. B7 .S.W.2d
J75 (1955).

112. 5 ]. Wir.MORE, Evidenck { 924(a) at 459 (Sd ed. 1940).
113. /</. at 4fiO.
114. W. at 459.
115. 5.<I0 K.W.2d 842 (Mo. 1960). See also State v. Hayes, 955 Mo. 1035. 204

S.W.2d 723 (1947).
116. 590 S.W.2d at 845.

117. § 491.050. RSMo 1969; State v. Byrth, J95 S,W.2d ISS (Mo, 1965).
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of the penon on trial."® In Utate v. MilrhelP*^ defrml.Tnt made an issue
of his identity. Therefore, evitlcnrc of a setoml r;"pe which occurred a
few minutes after the rajie for which he was on trial, was Iteld admissible
to sliow tlic opporiiiiiity to cnmiuit the first tape and the identity of the
defendaiu as the rapist. Also, rritnos (iiinmitted in a chain of events are
admissible because they lend to establish the crime (hargctl.'-" For cxani]>le,
when the <lefendaiit shot one j)erson, kidnapped two others, and eventually
raped one of the hostages, evidence of the shooting and the kidnapping
was held admissible in the ra|>e prosec ution.'®'

2. Getteral Rcputaiinu of Defendant

Missouri courts recognize that when a |>erson is t>cing prosecuted for
a crime such as forcible ni|)c. the trial mu.st be conducted with "scrupulous
f.iirness" in order to avoid atlding additional prejudice to that which
the charge itself frequently pro<iu(cs,'8'« However, if tlic defendant takes
the stantt in his own behalf, he is subject to the same impeachment as
any other witness."* There is an old line of cases holding that any witness
could be impeached by a showing of bis general bad reputation for morality
(as opposed to reputation for truth and veracity).'^* The same rule was
applied to defendants,'" including <lefend:ntts in rape prosecutions.'®®
This rule was reversed in Mljl,') as to both witnes-ses'^' and defendants in
State V. Williams:*'*

[ToJ avoid ambi^ity and injustice to the defcnilatit as far as
|>ossible. it seems Letter that the iinpeacliing testimony shouM he
confined to the real and ultimate oi)jcct of the inquiry, which is
the reputation of the witness for truth and veracity.''®

Thus, the present rule is that the only general reputation evidence

118. .Si.iic v. Mlichcn. 491 s!w.2<l 292 (Mo. En Banc 1975)"
119. t'H S.W.2d 292 (Mo. Kn Uanc 197S).
120. -State v. Pollaiil. 447 S,W,2il 2'19 (Mo. I9fi9).
121. hi. Any rriinc conimiitcd as a p:iri of ilie res gcxt.ie is admissible. State

V. Moore. S.'iS S.W.2(1 112 (Mo, 1902) (sicalin^ the victim's piir.se).
122. .Sciic V. Gentry. 320 Mo. 389. 8 S.W.2<1 20 (1928).
125, S 510,260. RSMo 1969; Brrra v, ltiiiic<l Stmcs. 221 F.2d 590 (1955),

fl/frf, 351 U.S. 131 (1956): State v. Ilaiiunilion. 810 .S.U'.2d fWI (Mo. 1955): .State
V. naker. 20<J Mo. 441, 108 .S.W. 6 (1908): .Si:ite v. .Shank*. 150 Mo. App. 570. 150
S.W, 451 (.St. I.. Ci. App. 1910).

124. Slate v. Shields. 13 Mo. 25(5 (18,'»0).
125. State v. Clinton. 67 Nfo, 380 (I87H),
126. State v. 'I'aylor. 320 Mo. 417. « S,W.2<1 29 (192H): State v. Gentry, 520

Mo. 389, 8 S,W,2rl 20 (192H).
127. The irif/i'umj opinion refers to I'rofcssor Wif^nnrc'n theory proposing an

cxcr|>tioii when impracliing a proM'ctnrix in a n])>c prosrintion and spcrifirally
stairi that tlic ojiinion docs nut apply to this siliiaiioii. Sinivevrr. Wi);inore's
tlicory lias been rcjctteil in Miuoiiri. .State v. Kain. .HSO S.VV,2<I 812 (Mo. I960).

128. 337 Mo. 881. 87 S,W,2<I 175 (Kn Uanr I'MS).
129. !d. ai 898. 87 S.W.2<1 at IH2. In so Imlding, the conn reversed a second

(legrce nnirder conviction lictanse the trial nmrt pcrrn'tted tlie state in rebuttal
to appellain's trstiniony to prove that ap|i( lhnii had a bail ^cnrtal repiitntion
lor morality in the community.
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admissible lo impeach the credibility of a defendnnt charged witlj forcibk
rape is his repiiiaiioii for truth and vera<iiy."®

V. Conclusion

Although ihe present law in Nfissouri regarding the admissitiiiiiy U
character evidence in rape prosecutions is not as irraiionnl nor anii-victia
as some have alleged, there are some areas in need of reform. In dcicnniB-
ing what evidence should go to the jury, a careful weighing of the co»
]>ecing interests must be made. Rape subjects the victim to tremendotM
psychological damage as well as physical injury. Few men, save thuM
prisoners subjer(c<l to brutal homosexual attack, can really inulenumi
the fear, humiliation, and shame suffered by the victim of a raj>e. Inir^
duction ofevidence attacking the victims character aggravates this psycho
logical damage. Yet, such evidence may be the only defense availabk.
Rape is rarely witnessed by anyone other than the victim and the rapin.
Because a rape trial is often by necessity a swearing match Iwtwccn tlK
victim and the defendant, evidence of credibility is often essential. More
over, the defendant in a rape prosecution faces the mose severe peiuUy
the law can impose'*' and must be ^aranteed a fair trial.

The jury is normally required to decide one of two question* ia
forcible rape prosecutions: (1) whether the defendant is the man wba
committed the crime, a question of identity; or (2) whether the womas
voluntarily engaged in the act,a question of consent. If the issue is identiti.
character evidence has no relevance and should be inadmissible. The Mi^
sourt courts have properly recognized this by allowing such evidence only
when consent is "in issue." However, this phrase should be more cl»th
defined and there should be a clear proliibition of character evidence wh«»
consent is not the issue.

When consent is the question, Missouri courts have properly reco|̂
ntzed that prior acts of intimacy between defendant and prosecutrix hm
some relevance and may therefore be considered by the jury. They ha»e
also properly recognized tliat specific acts witJi others are normally irrele
vant. However. Missouri courts have improperly assumed that the general
reputation of the victim for morality is always indicative of whether »li«
consented to the act in question. There should be a presximption againii
the admissibility of this type of evidence. An absolute prohibition may
prejudice a defendant in the rare ease where there is some special reason
for its relevance. Therefore, the logical solution is to provide for the judgt
to hear, out of the presence of ilie jury, the evidence which the defendant
wishes to offer together witlt the reasons for its relevance in that particular

ISO. Slate V. Winiami, ^92 S.W.Zd 1 (Mo. App., D. St. L. 1078^
I3J. The maximum penalty seated in the (tadite is death. However, in li)(h(

of Ktirman v. Ceorj'la, 40ft U.S. 238 (I972i whiclt held the imposiiiuu and c.irrj-
ing oiii of die dcalh penalty at the discretion of the jury to be cnirl and innisual
|tiini^liniont in violation of the eighth and fourtconih amentlincnis. prcsciiih
ilie maximum penally is life imprisonment.

r.m

(
iWI] C.OI.I.ArF.HAI. ESTOrVEL 1

liK- If ihe judge deierminrs iluit iln- cviiJctHC is relcvnnt, he can enter
III order as ti> whiti ji^iii ul ilic cvidiixr may be iiiiiodnccd and (lie
ruit questions to be pcrmiiied. The same j>ro<c(lurc should be followed
"lien ilierearc circumstances making spei ific ads of interrouise wiih others
tflfvant. Dcicmiining these issues iiiilially mil of the luviring of the Jury
•enn to insiilaie ihcin fnnn su<h [>rcjii<li( i:il rvidence in those raises where
It is ultinialcly delennined to he inadmissible. Surh a procedure would
»i>re effeciively enable Missouri conns to minimize psychological damiige
10 the victim and maximize proieclion to the defeiHlant.

JOKL WitiON

COLLATERAL ESTOPPEL; THE CHANGING ROLE
OF THE RULE OF MUTUALITY

I. iNTROntlCriDN

The tern* res judicatii tradiiioiiiilly refers to the cffoci given a j>rior
jmlginent in a later action between tlie same parties on the same causc
J action.' Professor Vestal has given this effect the more descriptive title
«J "claim preclusion."' As a general rule, the plea of res judicatn or claim
(unlusion prevents the same parties or their |)rivies from relitigating
the uiiie tatise of aition and bars not <inly all the issues previously decided,
but also every matter which might have hecn offered and received to
)uiijiii or defeat (he claim.-''

The ternt collateral estop]K'l relers to the effect given a prior adjudi-
ijiiiiii in a secon<l action based uptm a different claim or cause of action.
(j>Uaicral csiop)>cl is similar to res judiiata in that its |>urposc is also the
picveniion of relitigation.* It is, however, more limited than res judicata
because only those issues or faits actually litigated and determined in the
(iievious suit arc preclu6<d.* PTo(es.V;r Vest.^1 describes effect li "issue
pfe\lttuon.'* A*, t'.cra.vo ir'i i' rs.". CLi'/vrir* ».» ; vAirt,
(he doctrine ol colbteral estoppel il"o tequites that ihe parties to the
tecond action l>e the same as, or in privity with, the parties to the first

I. RbSTATkMKNr OF JlltlCMKMS fi 45
L'. Vesial. I'rerluiion/Rrs Judirala f'iniahlf!: Porficj. W Iowa I.. Rev. 27

(lOfit) (herciiiafier cited as Vevtal).
3. l.ovely v. l-aliberte. -tflH F.2<l 1261 (Ist Cir. 1974): Hauber v.

HjIU Levee Dist.. -197 S.W.2d 175 (Mi>. 1973). Sre also Rr.TrATKMFNT (SECxiNt)) of
Ji'iiCMRN're S f)l (Tent. Draft No. 1. 1973).

4. F. jAMr.s, Civil Pkiwhhirk fi 11.18 (1965).
5. See Cromwell v. County of S.if. 9-1 U.S. .^51 (1876); .Stickle v. Link. 511

SW.id 84B (Mo. 1074). As a general ndo. default judgments will not he K'ven
iiillsicral estoppel cffcci. Contrn, Ovenras Motors. Inc. v, lm|H)it Motors. Ltd.,
575 K. Supi). 499 (K.D. Mich. 1974): Braxton v, Liirhalk. .15 Mifli. App. 708, 225
N.W.WSlt; (I974i.

li- Sfe VeMal. Mipta note 2, at 28.
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Burglary tools taken from the tnink of a vehicle by officers when

^ey arrested defendant are admissible in a burglary prosecution.^* In
jjje same case it was pointed out that malicious destruction of property
vj-as not a lessor offense of the charge of burglary and therefore there
^•as no need for the trial court to instruct on such an offense.

In a burglary prosecution, evidence that when the defendant was
discovered in a service station, he left the service station and ran, was
admissible to show consciousness of guilt and to show flight^®

D. Rape

In a statutory rape prosecution, penetration may be shown by

circumstantial evidence and slight proof of actual penetration is suf
ficient.^® Generally a prima facie case can be made in a statutory rape
prosecution on the uncorroborated testimony of the prosecutrix unless
such testimony is contradictory with physical facts and common experi
ence, so as to be unconvincing." In this type of case evidence of similar

acts committed by defendant with prosecutrix prior to the date charged

in the information is admissible.'®

Where a defendant was charged in two counts of an information^®

with assault with intent to rape and molestation of a minor, and the two

counts involved occurrences at one time and place and with reference to

defendant's conduct toward the same child, then the state was not

required to elect, prior to the close of its case, whether to proceed on the

charge of assault with intent to rape or the charge of molestation of a

minor.

E. Driving Motor Vehicle While Intoxicated

State V. Potoell^'* is a novel case in that the defendant was convicted

of oj>erating a motor vehicle while intoxicated where the evidence showed

that at the time of the offense he was driving a farm tractor.

F. Forgery

In a forgery prosecution, evidence of the utterance by defendant of

another check on the same day he uttered the check mentioned in the

14. State v. Drake. 298 S.W^d 374 (Mo. 1957).
15. State V. Peterson. 305 S.W^d 695 (Mo. 1957).
16. State V. Ivey, 303 S.W2d 585 (Mo. 1957).
17. State V. Palmer, 306 S.W.2d 441 (Mo. 1957).
18. State V. Tyler. 306 S.W2d 452 (Mo. 1957).
19. State V. King, 303 S.W.2d 930 (Mo. 1957).
20. 306 S.W.2d 531 (Mo. 1957).
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rape evidence reform in MISSOURI: A REMEDY
for the adverse impact of EVIDENTIARY RULES

ON RAPE victims*

LISA VAN AMBURG"

SUZANNE RECHTIN"*

I. Introduction

On September 28, 1977, the Missouri legislature enacted House Bill
502.' which is designed to substantially limit the admissibility of evi
dence of the prior sexual conduct of the complaining witness in rape
prosecutions. The statute flatly and wholly rejects the use of opinion
and reputation evidence concerning the prior sexual conduct of the
complaining witness. Evidence of specific instances of such conduct is
admissible only under certain limited circumstances and to the extent

• The authors gratefully acknowledge the criticism and suggestionsof Pro-
Iciior Roger Goldman, Immediate Past President of the American Civil Liberties
i'r.ionof Eastern Missouri, and of Professors John O'Brien and Michael A Wolff

•• Lisa Van Amburg,A.B., WashingtonUniversity; J.D., St, LouisUniversity
.N'ember. Missouri Bar.

Suzanne Rechtin. A.B.. Thomas More College. M.S.W.. St, Louis Univer-
siiv: J.D. candidate, St. Louis University.

' 1. House Bill No. 502 reads in full:
Section 1. 1. In prosecutions for the crimes of rape, attempt to

commit rape, or conspiracy to commit rape, opinion and reputation evi
dence of the complaining witness' prior sexual conduct is inadmissible;
evidence of specific instances of the complaining witness' prior sexual
conduct or the absence of such instances or conduct is inadmissible ex
cept where such specific instances are:

(IJ Evidenceof the sexual conduct of the complaining witness with
the defendant to prove consent and the evidence is reasonably contem
poraneous with the dale of the alleged crime; or

(2) Evidence of specific instancesof sexual activityshowing alterna-
ti%"e source or origin of semen, pregnancy or disease.

(3) Evidence of immediate surrounding circumstances of the alleged
crime; or ®

(4) Evidence relating to the previous chastity of thecomplaining wit
ness m cases, where, by statute, previously chaste character is required to
be proved by the prosecution.

2. Evidence of the sexualconductof the complaining witness offered
under this section is admissible to the extent that the court finds the
evidence relevant to a material fact or issue.

3. If the defendant proposes to offer evidence of the sexual conduct
of the complaining witness under this section, he shall file with the court a
written motion accompanied by an offer of proof or make an offer of proof
on the rword outside the hearing of the jur\'. The coun shall hold an in
caniera hearing to determine the sufficiency of the offer of proof and mav
at that hearing hear evidence if the court deems it necessary to determine
the sufficiency of the offer of proof. If the court finds any of the evidence
offered admissibleunder this section the court shall make an order stating
the scope of the evidence which may be introduced- Objections to any
decision of thecourt under thissectionmay be made byeitherthe prosecu
tion or the defendant in the manner provided by law. The in camera
hearing shall be recorded and the court shall set forth its reasons for its
ruling. The record of the in camera hearing shall be sealed for deliverv to
the parties and to the appellate court in the event of an appeal or other oost
trial Droceedme. ^
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relevant. Furthermore, the admissibility of this limited pvifJencp must
be npprovi'd by a process of in camera he»ring.s held by llu- fourt upon
written notice and offer of proof by the defendant. These new standards
go far to remedy the prior "no holds barred" practice which subjected
the comlaining witness in a rape pro.wcution to an unjustified invasion
of her privacy^ for the purposes of displaying unfairly prejudicial facts
to the jury. The injustice of this invasion of privacy was augmented by
the effect of sexual history evidence on the jury, producing acquittals
premised on nothing but the victim's unchastity.

The Missouri rape evidence reform statute is part of a nationwide
pattern of similar statutes limiting the admissibility of this type of
evidence. At least twenty-four states, including Missouri, have statute.s
which exclude such evidence,' much of which was admissible under
common law as relevant to the issue of consent in a prosecution for
rape.* The purpose of these limitations is the recognition of important
state interests in the conviction of rapists and the protection of rape
victims.*

A sort of judicial sleight of hand has long characterized the
common law's treatment of reputation" evidence regarding the rapw
complaining witness. Despite its highly inflammatory and misleading
nature, which would normally lead to its exclusion, reputation evidence
of prior sexual conduct or unchastity' was generally admissible as

2 See nole 83 in/m for some disctissinn of ihe w«'i>!hl of thi- privncy right of
a witness in tltiK context.

3. Rvidsti'in, Rape Shield Laws: Some Constitutional Prohli'nix. !8 Wm. &
Mary L. Rkv. l.S). 10(11176). For a comoretionsive summary of nii>e laws throutjhout
the United Siotrs. see Bienen, Rape 11, 3 Womkn's Kicjiits L. Hki'. <19771.

4. See notes 15-34 in/ro and aecomponying text. Thecli-nu-ntsof (lie f rime of
rape nre discus.sed in Slnie v. Ejjner, 29fi S.W. 145, 14<) (1027): "Al rcitnmiin law.
there nre tlirw elements which must be present to oonstitiito the (•riiiio---cunial
knowledge, force, and the commis.sion of tlie act without the consetil or HKiiinst llie
will of the woman." See also Slate v. Moore, 353 S.W.2d 712, 713 (Mn li)f)2) and
State V. Adams, 380 S.W.2d 362. 367 (Mo. 19C4).

• When ovidu-nce of physical force exists, it ha."! been held lhat tlie prosecution
must show tlx- victim'."! "utmost resistance", See Mi.ssouri Approved lnslruclion»-
Criminal 8.40 and State v. Cottengim 12 S.W.2d 53 (Mo. 1028). See geueralty
Comment, of Character Rt'iderice in Rape Pntsecutiims j»i Afii-
souri, 41 Mo. L, Rf.v. 506, 514-15 (1976) for a discussion of several exceptions to thi»
rule. See ntso Richardson, Rape, in (Comments on Missouri AI'I'hovkij Instwc-
jiONS—Criminai. 6 <0. Richardson ed. 1974),

A more recent case seemed to uphold this reasoning by ils discussion of force
.or thrents of force "serving in lieu of the requirement of r«'sistan<'r." Slate v,
Adams. 380 S.W.2d 362. 367 (Mo. 1064). See also Stale v. Abron, 492 S.W.2d 387iMo.
App. 1973) After^itin^ R. PERKINS. Criminai.Law, 12(KJJ511.whichJiUUcs-thatIa«k.
o( evidence of'greoiTorcegenerally disprove.s'lacE ofcnnsenl,Judge RiohnrdKop,
in his.comnienrofrMTssourrs rape uisfructibns, riptes that utmost resistance is njj
required of victims of other assaults, such as robbery, which is iilKo ii 'Vinn-cdhsen-
sual and forcible version of an ordinary l^uman Interaction". Id. Coinmenl. To-
wards a Consp'it Standard in the Law of Rape, 43 U. Cm. L. Rkv. 613. 638 (1976),

5. See notes 89-87 infra and accompanying text.
6. Repiilntion evidence is merely one type of evidence of dispo.iitlon or

character. 3 J. Wigmore. Evidence, } 920 (1940) [hereinafter cited as Wicmohe ot
WicMORE. CiiAOiiouRN Rev.J It is the net expres.sion of a multitiide of personal
opinions, ba.sed more or less on personal conversation. Id.

7. Uncliiistity is a term of moral Judgment used In de.scribe a woman'i
conduct other than virginity or marital fidelity. Comment. California Rvideuct

,^rii
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relevant lo the issue of lack of consent." F.vidence of consent is clearly
admissible in the prosecution of .'i crime in which lack of consonl is an
element, such as robbery or kidnapping. But would anyone seriously
argue that, without more, reputation evidence of gift-giving or volun
tary travels, analogous to consensual intercourse in n rape prosecution,
would be admissible and relevant to show con.senl to a robbery or
kidnapping." By contrast, even though sexual intercourse is a normal
and frequent activity, evidence of the prior sexual conduct of the com
plaining witness in a rape case, absent even the slightest connection to
the alleged crime, has been admitted to show consent.'" The admission
of such evidence may transform the trial into a prosecution of the
complaining witness and may destroy the rape prosecution of the de
fendant, because of the emotionally charged and unduly prejudicial
character of this evidence.

In the past, courts frequently ignored the undue prejudice resulting
from the admission of this evidence. It may be convincingly argued that
the courts unconstitutionally abused their discretion by admitting such
reputation evidence against complaining witnesses in rape cases, while
excluding it in other cases." The result was to create two classes of
complaining witnesses and a potential claim of discrimination in the
administration of the law, in violation of the equal protection clause of

'the Fourteenth Amendment.'^ Furthermore, the admission of this repu-

Rr/orm: An Analyiis of Senate Bill lf!7/l. 26 Hastinos I-aw J. 1551, 1551 (1975).
ihcremaftor cited as California Ei'idenre Reform]

8, Si'o note 29 and acconipiinying text t>i/rn.
9. A mock cross-examination of a robbery victim, conductc<l in the manner

»f rape inlcrrogaiion illustnitos the inolevjincy of the u.se of evidence of former
(ifts in A robbery prosecution

Mr Smith, you were held up al gunpoint on the corner of First and Main?
Yes,

. . . Have you ever been held up before?
N<.
Have you over given money awny''
Yes, of course.
And you did so willingly?
What are you petting at?
Well, let's put It like this, Mr Smith. You've given money away in the past.

In fact, you have quite a reputation for philanthropy. How can we be
sure that you weren't contriving to have your money taken from you
by force'

Btrger. Man's Trial, Woman's Tribulation: Rape Cases in f'le Courtroom. TJ Coi^
I \iiiiA Rkv. 1, 26, note 163 (1977). (hereinafter cited as Rergerj, citing House of

hoes Redefinilio'i of Rape, and undoes theHouat
Amendments, 01 A.B.A J. 465 (1975). (hereinafter cited as House of Delegates]
DeUgates Redefines Death. Uraes Redefinition of Rape, nHff C/iidocs the Houston

ifidmfii/*, 01 A.B.A.J. 465 (1975). (hereinafter cited as House of Delegates]
10. See Landau, The Victim as Defendant. Trial (July-August, 1974), and

Bi'hmer & Bhimberg. Ttoice Traumatited: The Rape Vir/im and the Court, 58
jniiCATUHK 391. 398 (1975).

It. Yick Wo v. Hopkins. 6 S. Ct. 1064 (1886) exemplifies the rule that a consis-
trnt exerci.Ke of direction more harshly with respect lo a suspi>c( class is a deni.il of
ih.-eyual protfction of the Co\irl Here the Supreme Court reversed the conviction
!•(a Chinese person for the violation of an or<linance which which was consistently
uhcnforced against non-Chinese persons.

12. It is possible that this disparate treatment could form the basis of a claim
cif u Fourteenth Amendment ecgual protection violation iigjiinst rape complaining
ikitnesses, as opposed to the claim of noti c-onsiitulional adverse impact on rape

:r':
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talion evifJpnce may have had a significant effect on the outcome of
rape proseciiUons. Evidence that juries consider more than theproof of
the elementsof rape is found in the conclusion of a famous study that
judges agreed with juryverdicts inrapeprosecutions only forty percent
of the time." The admission of highly prejudicial reputation evidence
may account for the insufficiency of concurrence. These objections
demonstrate the serious errors in the prior practice.

Nevertheless, in conjunction with their position that the courts
should retain absolute discretion to determine the admissibility of evi
dence, the opposition to House Bill 502 argued that thestatuteviolates
Sixth and Fourteenth Amendment rights.In reaching tho conclusion
that House Bill 502 does not violate defendants' constitutional rights,
but merely forecloses the admissibility o£ unfairly prejudicial evidence,
this comment will first set forth the pertinent law of evidence. It will
compare House Bill 502 with Missouri common law and assess th«
statute's practical effect on rape prosecutions. Finally, it will analyze

comnlaining witnesses because oftheapplication ofni^tralevidentiary rules. Th«
admUsion ofevidence at trialisarguably state action. Theclasses would consist of
one class of complainingwitnessesof whomutmost resistance is roquued, i.e.. rape
comolaininB witnesses, and anotherof whomit isnot required,i.e.. allother assault
complaining witnesses. Because the basis of the TviQ
statutes provide that only women can be raped {see, e.g., Mo.Rev. stat. | 55J.2M
(19(59) and the revised criminal code, effective 1978. 566 030), the classification li
areuablv sex discrimination. Therefore, it could merit middle-level scrutiny, in llw
niinner of Keed v. Reed. 92 S. Cl. 251 (1971) or strict scrutiny us used by a four
justice plurality in Frontiero v.Richardson. 98 S.Cl. 178fi (10i3). Theresultmight
be ii finding of invidious discrimination. Otherwise, thecourtwould usea rationi^
basis leal, and sustain the classification if "there c early appears in the relevant
materials some overriding state interest justifying the distinclion based on clBSi-
McLaughUn v.Florida, 85 S.Cl.223 (1964). However, it ispossible that theSupremj
Court would not find the distinction n pretext for invidious di.fcrimination und
would susliiin it as no equal protection violation,as it did the cliisMficiituin bnsw
on pregnancy in Gedulding v. Aiello. 94 S. Ct. 2485 (1074), notwiilistaiKlmg tlM
dissenfsargument thul the denial of disability benefits for pregnancy resulted in
two classes: one of women who receive incomplete disnbility foverii>,e and ih«
other of men who receive complete coverage. ... _

The reluctance of the Supreme Court to find a violation of the equal protectim
clause is further demonstrated by cases such as Snowden v. Hughes. (.4 S. Ct.Sin
(1944) which held that unequal application of statutes fair on their lace is nol i
violation of equal protection unless intenl to discriminate is present. The npplici-
lion of evidentiary rules may be seen as analagousto the enforcernent of statutM
SeeWashington v Davis, 96 S.Ct. 2040 (1976) which held thattheadverse impact of
an employment qualifying exam was not an equal protection violation since no
purposeful discrimination was shown. /i

n H Kai VPN H. Zpisel. The AMrniCAN Jury, 252-253 (I9(if>). (liereinaftw
cited'as Kalven v. Zeisel Insixty percent ofcases ofsimple rape.juries acqMitlri
when judges would not hove done so, while in cases ofaggravated tape (i.e. ca^
involving extrinsic violence ormultiple assailants, orcases mwhich the victim aivi
defendant were strangers),the discrepancy was onlytwelve percent.

14 Professor Michael A. Wolff, Associate Professor ofLaw Saint Loms Ur^
versity School ofLaw, who drafted the rape reform statute for the South DakoUlegislature, stated that the reform statutes also raise the question ofwhtthertb
state legislatures have infringed on the power of courts in violation of
constitutions. Legislation limiting theadmission ofevidence ina judula ppc^
ing suggests some overstepping of the boundaries separating the
ciislative powers. However, in light of ihe acceptance of the Federal Rules^
Evidence by courts ofIhefederal system, such aclaim ofviolation ofthe.separaiia
of powers would seem to hold little weight.

I
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the constitutional rights of defendants as they interact with the state's
interests in the conviction of rapists and lh<" protection of rape victims.

11. AllMISStnll.ITV OF ClIAHArTKB EviriENCK

Evidont-e of the past sexual conduct of (he victim in ii r;4p'' prosecu
tion has generally been admitted for one of two purposo.s; either, to
show that the victim consented, or, to impeach the victim's testimony
on the theory that unchaste women lie." The logic of these rationales
for admission is deeply imbedded in distrust of the female victimand an
excess of solicitude for the defendant.'" This position is ovi<ienl. in light
of the common law origin of these rules. Character evidence in any
form, whetherreputation," opinion based on observation,'"or specific
act.s," is generally inadmissible to prove that the person characterized
acted in conformity with that character on a particular occasion-^""
Common sense indicates that evidence of character is relevant to prove
action in conformity with that character, i.e., it has some probative
value. '̂ It therefore has prima facie admissibility, unlike non-relevant
evidence, which is automaticallyexcluded." However, relevancy alone
isnot the key to admissibility. The court must balance probative value
of the proffered evidence against the dangers of undue prejudice to
either side, and exclude the evidence if the negative effects outweigh

IS. A majority of jurisdiclion permilteci evidence of the foiiipliiiniiig wilne.ss
rvpiilation for chastity or relevant to the issue cif her consent. ArtKiissibiiitu nf
ChiirttrteTEi^idftivp i»iAfi.wotin, .viiprn nuli' 4. at 517. Missouri ciiimiion law cases
adhiTcd to this rultr. Id. On the other hand, only a few jurisdictions admit evidence
y( unchastity for piirpo.ses of inpeachment, Id. iii 518. Missoun reiected Ih)'
evidence of unchastity for impeachment in Slate v. Williams. 87 S.W.AI 17j (I JjO).
Stf generally McCohmick's Handhook ok thk Law ok Evidknck 91 (2d e<i. K.
CW'iiiy 1072)Ihoi einafter cited on McCoriMic Kl

Ifi. See Berypr, stinrn note 1>. al 27. Wignicjre in his treatise on evider<'e
iUusirote» this mUi-female bias through his own attitudes. 3 A WiiIM'ihe .«iiprn note
8.aH»24(B). , , , . .

17. Reputation evidence is designed to convey to the jury the opinion of tHe
community as to the character of the witness. See State v. Couk. 207S.W.B31. H;i3
iMci 1918). See generally Wigmohf., CuAnnouitN Rev., supra note (5. at §§ 920,101)9.

Ifl. Opinion evidence is based on the pcr.«onal knowledge of one who has
observed a person. Wujmork, Ciiakbciijhn Rkv.. snjira note 6. at 5 920,

19. F.vicV-nce of specific ads is charactc-ri/ed tjy concrete statements of fact.
*5 date, lime, place. Permanent disposition might be inferred fmni particiihir
4i'lS id.

20. McCoFiMicK. sxipra nole 15, at 445.
Cf Feo R Evm. 404<a): "Evidence of a person's character or a trait of his

character isnotadmissible for the purposeof provingthat he acted inconformity
iheiewith on a particular occasion, except . . . ' , . . . ,

21. Relevant evidence is defined as that which renders a desired inference
more probable than it would be without the evidence. Id. at 437.

Cf. Fed. R. F-vid. 401- "Relevant evidence is llial having any tendency to make
theexistenceof any fact that is of consequence lo the determination of the action
ftiDre orobable or less probable than it would be without the evidence,"

^ . t e -A • aa ^ T*.« * yrr-n tkitV? ^

nsF

net 111

22 McCormick, 5tipra note 15,at 433-434, citing Thayf.r. Pukuminary Ihra*
• ON Evidknce, 26A'2aCi (189fl). C/ Ftm. R. Kvm. 402: "AW rolovant evidence js
iiissible, cxct'pl as oiliorwisc provided ))y \hvCnnslilution tho Unitecl Slates,

by Act ofCongress, by these rules, or by other rules prescribed by the Suprerne
Cmirl pursuant to statutoryauthority. Evidence which isnot relevantisnotadmis-
(itllr

i •••!
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the probative value." Prejudice here means more than simply damage
to the other side.'^ Rjither, it refers to the danger that iht- fads offered
may unduly arouse the jury's emotions of prejudice, hostility or sym
pathy.'*In this context,prejudicemeansan unduetendency to move the
fact finder to decide on an improper basis, commonly, an emotional
one.'* No evidence could be better calculatcd to call forth an irrational
and emotional basis for acquittal than evidence of the past unchastity
of the victim. Yet despite the minimal probative value of character
evidence to show action in conformity on a particular occasion, recog
nized by the general rule rejecting its admissibility, plus Ihe massive
propensity for unfair prejudice, the common law permitted this evi
dence to be dangled before the jury, distracting them from the more
significant issues and creating bias against the rape victim.

Examination of the purported relevancy of evidence of character as
shown by sexual conduct demonstrates the weakness of the logic used.

First, the evidence was permitted simply to impeach the witness.
Character evidence has often been admitted to attack a witness' credi
bility." Most jurisdictions limited the scope of this evidence to charac
ter traits relating specifically to truth and veracity, excluding evidence
of a witness' general morality,yet prior sexualconductof a rape victim,
with no clear relation to veracity and within the scope only of general
morality, was admitted by somecourts to discredit the credibility of the
rape victim." Neither common sense nor any application of cold logic
support the conclusion that one's sexual activity sheds light on one's
propensity for telling the truth. A liar may refrain from all but marital
sex; a promiscuous woman may be absolutely truthful; and for the
average contemporary woman no connection exists between her sex life
and her responsibility to testify truthfully.

23. McConMiCK, .tupra note 15, at 440, 445.
Cf. Fed. R. EvtD. 403: "Although relevant, evidence may be excluded if ill

probative value is subslantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by considerations of undue delay,
waste of time, or needless preseniation of cumulative evidence."

24. McCohmick. supro note 15, at 439. E.g., Daniels v. DillinBer.445S.W.2d4lO
(Mo. App. 1969).

25. Id.
26. Id.
27. Impeachment evidence is not offered to prove or disprove a specific fact

or element of a crime, as is substantive evidence. California Fvirtcuce Refnrm,
supra note 7, at 1557-58.

The other modes of impeachment are prior inconsistent statements, bias, sen
sory defect, and contradiction. McCormick, supra note 15. at 66.

28. McCohmick. supra note 15, at 91. Missouri law follows this majority rule.
Stale v. Williams. 87 S.W.2d 175, 182 (Mo. 19.15); Slate v. Williams, 492 S W.2d 1 4
(Mo. App. 1H7.1). Also see Slate v. Brookshire. 368 S.W,2d .•J73. 3«5 (M<i. 1963).
speoifymg ihc use of repulaiion evidence for truth and veracity for impisu-hment.

By contrast California allows evidence of morality for impeachment. IJntier
the California Kviflenco Code, evidence of ii complaining wiinp.ss' si-xual conduct
with persons oiher ihan the defendant may be admitted, as credibility evidence,
de.spiie its insdmissibility to prove con.sent Cali/omia Eridetire Reform, supn
note 7. 8l 1557.citing B. Witkin, California Evidfnck. 5 335 (2d ed. Siipp. I!)74)

(
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Of even greater significance was the prior practice of admitting
character evidence n-garding complaining wilne-<:s wii<"noffered by
a defendant as relevant to the issue of consent.^" A shnwing of con.sent
to sexual intercourse is then an affirmative defense to a charge of
rape.^" The use of this character evidence to .show action in conformity
is -tquarely contradictory to the g'»neral rule and is nonsensical- Without
some additional factual nexus between the sexual conduct and the issue

ofconsent, past non-marital sexual activity alone simply does not make
con.'sent in a particular instance so much more likely that the relevancy
of this evidence will not be outweighed by the unfair prejudice, delay
and distraction inherent in its presentation to the jury.

Exceptions to the general rule of exclusion of character evidence
havecommonly been made at the defendant's discretion." For example,
it is almost universally recognized that when a defendant has offered
tvidence of self-defense in a murder trial, the defendant may introduce
fviclence of the deceased's character for turbulence and violence, which
the slate may then rebut." Similarly, llie undue prejudice is lacking
when the defendant offers character as evidence of innocence." Preju-

29. Nolinu Ihiil the non-consent of Ihc cuniplainant is a nmtcrial element of
till' I'l ime of I'iipp, Wiymore found thai "Ihe chjiriiclor of Ihe woman as to chastity is
of considerable probative value in judging cif the likelihinnl of that consent."
WiiiWHiE, supra n'llv 15. at i 62.

Cf. Fki). R. Rvii). 404 (2): "Eviilenco of a poriinent trait of character of the
vii'iini 'if the crinii- nffcrt'd by an ncciisi-d or liy ihc prosccutlun ti> rrlnil Uie same,
iir I'vidcnoe of a fOiai'actor trait of poac'-fiiliM'ss of the victin> fiffcrfil by (he prose-
inilum ina hotniciile ca-selo rebut cvitli-nce llial iho victim was llif first aggressor",

30. Hibey. The Trial of n Rape Case: Au Advocate's Analiisi.i of Corrobora-
linn. CniifPut, and Chnrarter. 11 Am. Ckim. 1.. Hkv. 309. 321 (U173): "In criminal
iMM's {in nffirmalive defense is one which docs not dispute llu; occurrence of a
I'l'iiiiin event or transaction; it Httempts to le)zllimi7i- it (consent), specially excuse il
(chircss, self-defense,insanity, mistake). comTomn il (entrapment), or establish thai
It irunspirwl without aclion by the defendant (alibi)."

Certain of these affirmative defenses, specifically substantive law defenses,
ni'KHiiveguilt by cancelling out the existence of some required element of a crime,
»ui'li as lack of the necessary menla! state. W. LaFavf. & A. St'orr. Handhook on
Chiminai. Law. 46.47 (1972) Other affirmative defenses demonstrate juslification or
exi'u.ic as a bar lo imposition of liability. Id. Consent as a defense lo rape is the
laiierlype. ,•

Missouri law utilizes the term special negative defense instead of affirmative
rirft-nse. MissiiVHi Aitrcwk!) iNSTHivrroNS- C'himinai. S 2 04, definps special nega-
livi- defense as a defense (1) upon which a defcnilant does not carry Ihe burden of
(jriMif(self-defense, accident, honest claim to ownership or use of property, entrap-
riu'nl. clc.); (2) supported by enough evidence to raise reasonable doubt of defend
ant's Kuilt; and (.1) presenting'a ract or set cif ciroumstances, nlhcr than a bare
dpiiial, which would negate one or more elements of a crime. I,aFavf. & ScOTT at
48, rites Slate v. Strowther. 116 S W.2d 133 (Mo. 193B), involving defense of another.
HIan example of this principle.

Consent, whelher called an affirmative defense or a special negative defense,
must be disproved by the prosecution in rape Irials beyond a reasonable doubt.

31. McCchimick, supra note l.*;,at 454. See. e ff.. State v. Jackson. 373 S.W.2d 4,
7 9 (Mo. 1963), in which the defendant raised his character as a defense to the
rli^rgc of nssiiult with intent lo kill.

Cf. Fed. It. Rvii). 494 (1): "Evidence of a pertinent trail of his character offered
by an accused, or by the prosecution lo rebut Ihe same".

32. McCohmick, swpra note 15, al 461 See. e.g.. Slate v. Rounds, 305 S.W.2d
487.490 491 (Mo 19571, involving Ihe iilenlity of the a^ressor in a liomicide case,

,rr McCiiHMK'K, note 15, at 4.33-434, citing Thavf.r, Piiki.iminahv Thka-
TISE (IN EvinENCE, 264-266 (1898), McCormick's cliscussiim significantly dttes not
trral prejudice to Ute proseculion

iS"
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dice to the prosecution was generally disregarded. This solicitude (or
the defendant was carried over into rapt- prosecutions, where tlio soxual
character of the offense and the evidence combined to generate an
especially prejudicial effect.'* The trial was transformed into a test of
the victim's morality. Fairness to the defendant does not justify iidmis-
sion of inflammatory evidence with so little probative value.

This excessive solicitude for the defendant combined with an anti-

quanian view of female sexuality to restrict severely the state's ability
to prosecute rape offenders and to frustrate and discourage the victim
in any attempt to seek justice for her injury.

III. The Missouri Response

House Bill 502 states: "In prosecutions for the crimes of rape,
attempt to commit rape or conspiracy to commit rape, opinion and
reputation evidence of the complaining witness' prior sexual conduct is
inadmissible."^* The exclusion of reputation evidence of a complaining
witness' prior sexual conduct is divergent from Missouri common law,
which had always found such evidence admissible as relevant to the
element of lack of consent." The exclusion of opinion evidence is,

34. The possibility that legislation similar to House Bill No. 502 .should be
adopted with respect to other sex-relaled crimes will not be treated in (his article. It
would take the discussion far afield from the immediate concerns at hand, that is.
the new Missouri bill. Rules such as those adopted in this bill would, however, seem
to bo fair and beneficial lo the just prosecution o( other sexual offenses, wherever
sexual history evidence threatens to overwhelm the rationality of a jury. Cf. N.Y.
Crim. Pho. Law S60.42 (McKinneySupp. 1977) applying to any prosecution for any
offense defined in N.Y. Penal Law, Art. 130 {McKinney 1975) which includes rape.
sodomy, sexual abuse and certain other forms of sexual misconduct. Cf. also Ind.
Code ii 35-1—32,5-1- (Burns Supp. 1975) relating lo the crimes of rape, sodomy,
assault and bstter>- and incest and S. 1437, 95lh Cong., Isl Sess. i 164r>(h)(2)(l97<)
excluding evidence the victim's past sexual behavior "except as otherwiKc required
by the Constitution."

35. H.B. 502 91.1.
30. See Slate v. Kain, 330 S.W.2d 842. 848 (Mo. 1080); Slate v. Yowell, 513

S.W.2d 397, 403 (Mo. 1974).
For a summary of Missouri cases law on rape prosecution, see Comment,

Admissibility of Character Evidtnce in Rape Proiecutions in AfiJMoim. 41 Mo. L
Rev. 506 (1976).

Cf. Fed. R. Evio. 405 (a) which slates: "In all cases in which evidence of
character or a trait of character of a person ia admissible, proof may be made by
testimony as to reputation. . .

The D.C.Court of Appeals recently held thai, in the absence of unusual circum
stances. the probative value of reputation evidence to prove conscnl or for im-
Seachment is outweighed by its unduly prejudicial effect on rape proseculiont

IcLean v. United Stales, 46 U.S.L.W. 2153 {1977). II said that the reputation of i
woman for unchastity raises unnecessary collateral issues which are tic.Trly impoj>
Bible to rebut, which divert the jury's attention from the Issuesat trial and resultin
undue prejudice to the complaining witness which greatly outweigh its limited
probative value.

Until Mcl^an. federal case law had unanimously sustained the admissibilityof
reputation evidence of a complaining witness' prior sexual conduct. E-O-. Hicksv
Hiatt, 84 F.Supp. 238 (M.D. Pa. 1946); Gish v. Wsner, 288 F. 562 <5lh Cir. 1023). Set
also Lovely v. United States, 175 F.2d 312,314 {4th Cir. 1949), cert, denied, 70 S.Ct
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however, consistrnl with th(> common law.^'
The bill further slates that "evidence of specific instances of the

complaining witness" prior sexual conduct or the ab.sence of such in-
su-mc-os or conduct is inadmissible, except , . Thegeneralexclusion
of fvidencc of specific instances of sexual conduct comports with Mis
souri case law.'^

Following thebill'sgeneral exclusionary language are a number of
exceptions with rcspect to evidence of specific instances of a com
plaining witness' prior sexual conduct. Evidence ofspecific instances of
the complaining witness' prior sexua! conduct are admissible if it is
[Elvidence of the sexual conduct of the complaining witnesswith the

defendant to prove consent, and the evidence is reasonably contem
poraneous with the date of the alleged crime."'® The requirement that
evidence of the sexual conduct of the complaining witness with the
defendant, when admissible lo prove consent, be reasonably contem
poraneous with the date of the alleged crime is a departure from Mis
souri common law, which had found allsexual history between thetwo
relevant to consent.^'

Another exception to thegeneral prohibition ofevidence ofspecific
instances ofa complaining witness" priorsexual conduct is"[Elvidence
of specific instances of sexual activity showing alternative source of

The proposed revision of IheFederalCriminnt Codealsorestricts inquiryinto
tiwprmr sexual conduct of victims and elimliiBtes ihe need for corronbalion of the

S I437.9.')ih Cong., Isl Ses.s, (1977). H.R. 8869,95lh Cong.. 1st Sess
lis.i). reprtnied tn 1!)77 U.S. Coi>K CoNC. Al>. Nkws

37. SeeState V. Knin330S.W,2d 042(Mo. lf»60). Cf Fed. R. Evid.405 (h)which
ilatesr In nil ci>se.« in which evidence of churncter or a trail of chnnictcr of a
prr*on IS admissible, proof mny be made by . . . testimony in the form of an

i,- fi'<'«;ral lawdiffers from bolh Missouri case lawand MR.502JH. H.B.502§ l .l . Jt would appear thai consistency requires that H.B. .">02 must
Mcluilf both specific msiances and Ihe absence of such. It nuisl be recognized
nvwcvi-r. that evidenceof the absencc of prior sexual conduct wouldbenefit prose-
rutioiis in which the complaining wlines.ses havp no sexual hi.story

S.W.2d fiSfi (Mo. App. 1976).Slate v. Kain, 330 S.W.2d 842
(Mo 1960) Stale V Taylor. 8 S.W2d 29 (Mo 1928)

In McLean v United States. 46 U S.L.Vir 2153, cited in footnote 41. the court
Mifl inut. in the absence of unusual circumstances, the probative value of evidence
offp^-cific instancesofconduct lo prove conscnl or for purposesof impeachment is
(*n>T«lly outweighptl hy its unduly prejudicial effect in prosecutions for rape. The
fuurt ronsoneo llial the mere fact that a woman had consented to sexual inter-
fourse on one occasion was not sufficient evidence that she would so consent on
inoiner occasion. The court did note, however, that if specific evidence would
r«iuii' scientific or physicalevidence, i.e. the alleged loss of virginity, the originof
•♦men, pregnancyor disease, such evidence may boadmitted as its probative value
fcouUl outweigh any potential prejudicial effects.

TheAfcCfMti result conflicts with several other federal decisions which have
idmitted spocific instancesof conduct lo prove both consent and credibility. See 2
J WnssTEiN & M. BKnoRR. Weinstf.in's Evidence H404(081. at 404-36 (1877) (citine
CKkineau v. United States. 202 F.2d & 881 (8th Cir. 1953))

40. H.B. 502 S 1.1(1).
<1 State V. Norlhern, 472 S.W.2d 409 (Mo. 1971). The case cites a quote of

"Hjmure that prior intimacies are admissible a.'« showing . . an inclination on hor
ilh< compluining witness's) part lo consent to his (the defendant's) embraces and
lnu» neijiiiing an essential element of the crime charged . . ."Wiomouk stjpra note
y at « 402. ol 369 The case also cites « 200. at 688. See also Admixsihilitv of
Chaticter Et'idence in Afijtsouri. supro noio 4. at 517
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semen, pregnancy, or disease."^^ The admission of this evidence is no
change fnim case law, which permitted evidence of specific acts to
explain medical evidence introduced by the stale showing a ruptured
hymen, venereal disease, or pregnancy^* and evidence of alternate
sources of semen.

Another exception Is "[Ejvidence of the immediate surrounding
circum.stances of the alleged crime."*'' House Bill 502's sponsor stated
that this exception was intended to protect defendants from false
claim.-? of rape by prostitutes and young women who had participated in
group sexual intercourse prior to the alleged rape.*"

A final exception is "[Elvidence relating to the previous chastity of
the complaining witness in cases, where, by statute, previously chaste
character is required to be proven by the prosecution."*' This exception
refers to cases of statutory rape in which the complaining witness is
between the ages of sixteen and eighteen, in which case, under the old
Missouri code, the complaining witness' previously chaste character
must be proven." This exception will be unnecessary when Ihe revised
criminal code becomes effective in 1979.**

The statute further states that "[E)vidence of the sexual conduct of
the complaining witness offered under this section is admissible to the
extent that the court finds the evidence relevant to a material fact or

issue."*" This specification is simply a restatement of the general rule
that non-relevant evidence is inadmissible. It should be noted, however,
that the statute in this section makes no explicit reference to the neces
sity of weighing any potential prejudice which might result from ad
mission.

The procedure for admission of evidence under House Bill 502 is as
follows:

"If Ibf di'frnd.ini proposes to offer evidonco of Iho soxiinl coiuUirl of
Ihi' cotnpl.iiniiig witness under this section, lie shall fili; witli tlu- court
B writli.-n motion accompanicd by an offer of proof or make a» off<"r of
proof on the record out.side the hearing of the jury. The court shall
iiold nn in camern hearing to determine the aufficioncy of the offer of
tiic proof and may at that hearing hear evidence if the coiirl rtwms it
newssary ici dclcrmine the sufficiency of the offer of pr<K)f. If thi*
court finds any of the evidence offered admissible under this scclioti

42. II i». ;>n2«1.1(2).
43. T.") C.J.S.. Rape $ 03. at 535 (1952). cited with approval in Stale v. Kiiin, 330

S.W.2d at «4(5.
44. Rvi<l<'nce of u specific act of intercourse the same day as the iilli'Kcd riip*

'.••prnn in Itie
va|{ina of Ihc nimplainini! witness. State v. Daughter, 126 S.W.2d 237 (Mo. IB3!>).
has hi'en iii'ld iidinissihlf Ijecnuse it wouldaccount for tlipproscnci- of .••prvnj i

45. n.lV 5H2. 5 1.1{3).
46. Intorvicw with Missouri State Senator John Buochnor. H.B. 5f)2"s sponsor,

on OotobcT 10. 1977.
47. M R S02 5 I.U4).
4B. .W Rkv. Stat { 559,300 (1969).
4ft. The Missouri Revised Criminal Code nowhere requires that pn-viously

chaste condition bo demonstrated in defining the offenses of rape .'mil sexual
assault in the first and second degrees. See Mo. Ann. Stat. 55 556.03(1.566.0.10
(Vernon 19711Special Pamphlet).

50. II.U 502 « 1.2.

(
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the court shall make an order stating the scope of Ihe evidence which
may be introduced."*'

The requirement of written motions accompanied by offers of proof
or of offers of proof outside the hearing of juries,*' and of in camera
hearing.s'*^ to determine the sufficiency of the proof, are departures from
common law. The standard practice had been thai objections to evi
dence be made subsequent to the offer of evidence al trial.'**

IV. Practicai. Effect of House Bii.l 502

With this understanding of the changes in the law made ' by the
rape evidence reform statute, it may now be asked what effect wilt be
felt in the courtroom. This will depend largely on the use of the discre
tion left to Ihe courts by the statute,

The defendant will still have every other normal means of impeach
ment of the victim. Character evidence relating to truth or veracity
remains admissible for impeachment, since the statute excludes only
certain evidence of prior sexual conduct. Since prior sexual conduct has
no relevancy to or bearing on the probable veracity of the victim, it
should be rejected. However, the exclusion does not prevent a defend
ant from showing that a complaining witness is probably lying through
the use of other impeachment evidence."

The elimination of the free use of reputation evidence to show
consent is a major departure from the common law.'" The opinion and
reputation evidence excluded by House Bill 502 was previously used to
lead to the inference that a woman, who was thought by a community to
participate often in sexual activities, probably did so again voluntarily
and that, therefore, there was no rape. The statute forecloses this argu
ment of the defendant upon a determination that it has minimal logical
force and is unfairly prejudicial because of its high emotional charge.

The second clause of Section one presents a more complex set of
rules to govern the use of evidence of specific instances of sexual
conduct to show consent or disprove the defendant's alleged role. Fair
ness to the defendant mandates admission of such evidence since in

many instances it may be of great probative value." The Missouri

.M. H.n. 51)2 1 1.3.
fi2. Such motions are similar to a inoiiun in limine. <U-ftnud as a protrial

request fur an order directing tlie unposinji pni"ty. his counsel and witnesses to
refriiin from inti oducling urejudicial evidi'tice, cither directly or indirectly, wilh-
i>u( first determining its acfniissibiiily outside l)ie preisence of Ihe jury. Comment,
.Worion tn Liminfl, 29 Ark L. Rkv. 215, 217 (1975) [hereinafter cited as Motion in

53. An in camera hearing is a review of evidence by a court for the purpose of,
ilfii-rmining its adniissibility.

54. Motion iti Limine. <upra note 52, at 215.
55. This rule coincides with thai of most jurisdictions which reject repution

e\'iili'nce of unchiisiity or hearing on the vpracity of the witness. See note 15 supra.
56 See nole 15 .tupm.
57. Tlie constitutional test is set forth in Davis v, Alaska. 94 S. Ct. 1105 (1974)

.iiul Clinmliers v Mississippi, 93 .S. Ct. 1(1311 (197.11, See generally Note, /nifinnd's
K(i;ic .S/iiefW /.(iiiv Conflict ii'ith the Con/ro>itnlii>n Clause, f) iNl). L. Rkv. 418
ilK.ili

ll-l
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legislature, nevertheless, has stringently limited the use of this type of
evidence to those situations in which its probative value is greatest.

Each of the statutory exceptions marks out an area of discretion in
which the trial judge will be free to determine the admissibility of the
evidence. The statute's effectiveness in limiting the admi.'ssion of such
material will therefore be determined by the trial judge's interpretation
of terms such as "reasonably contemporaneous," "immediate surround
ing circumstances" and relevancy. Since rulings on relevancy must
"filter through the judge's experience, his judgment, and hi.sknowledge
of human conduct and motivation,"®* thereby introducing some subjec
tivity, determinations of the relevancy of sexual conduct may vary with
trial judges. It is possible that all evidence of : specific instances and of
prior sexual conduct between a complaining witness and a defendant
will be admissible as reasonably contemporaneous and relevant to the
issue of lack of consent." The "immediate surrounding circumstances"
clause further protects a defendant from false charges of rape by a
complaining witness who actively participated sexually with the de
fendant but claimed rape. Moreover, this clause may even unfairly
prejudice the state's case by permitting an argument for victim precipi
tation, one form of which is defined as the rapist's interpretation of the
victim's non-verbal behavior as communicative of an invitation to sex
ual intercourse." The immediate surrounding circumstances may clear-

58. McConMiCK, «upra note IS, at 438.
There is no test for relevant other thnn the collective wisdom of appellnle

Judaes. Washburn. Rap* Law: The Need for Re/ofm, 5 N. Mex. L. Rev. 27"J, 295
(lOvb) [hereinafter cited at Wathbum], citing James, Relevancv. Prohahility and
th* Law. 29 Camp. L. Rev. 686, 893-705 (1041). ,

59. Interview with Allen Harris. St. Louis defense attorney, Auaust 11. 1977,
Mr. Harris preiiicled that all evidence of sexual conduct between former consent
ing partners will be admitted as before, as relevant to consent. showiiiB pmclivily
or in mitigation, except for evidence of prior rape. He further anticipated tnni no
evidence would be excluded as not reasonably contemporaneous, noting that he
had never encountered a case involving a lone span of time between consensual
sexual conduct between two persons, followed later by an alleged rape of one by
the other.

CO, M. AMtR. Pattkbns INForcible Rape. 494 (1671):. . a man can interpret
verbal and non-verbal behavior... a woman's behavior, if passive may be seen as
worthy to suit action, and if active it may be taken as an actual promise of her
access for one's sexual intentions." E.g. drinking with a man prior to his alleged
rape. Id. at 22. . ^

In S. Brownmiller, Against Our Witxs, 396 (hereinafter cited as BnowNMit.-
LF-H>, it was defined it more succinctly, as "WVien the victim agreed to sexual rela
tion* but retracted before the actual act or when she clearly invited sexual relation*
through language, gestures, etc." This study determined that 4.4*7r of rapes were
victim-precipitated, while the Amir study, which used the vague standard of the
rapist's interpretation of the victim's actions, found the figure to be lOTr Buownmiu
LER.at 396-397. , ,

The absurdity of Amir's broader concept of victim precipitation is placed in
bold relief by « mock cross-examination of a robbery victim, conducted in the
manner of a rape interrogation.

What time did this holdup take place, Mr. Smith?
About 11:00 P.M.
You were out on the street at 11:00 P.M. Doing what?
Just walking.
Just walking? You know that it's dangerous being oul on the sin-ot ihal

lale ut nicht. Weren't you aware that you coulil hHvc Iwi-ii hp|<l up?
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!ybe relevant to the issue of consent and must be admitted in fairness to
the dnfcndunt where theytendtomake consent more j)robable, but they
should not boallowed to cloud the jury's thinking whereconsentis not
an issue or the evidence is otherwise irrelevant.

Another factor will encourage admissibility of evidence falling
within theseexceptions. The Missouri statute lacks the provision found
in most similar statutes that the probative value of evidence must not be
outweighed by its prejudicial value, or some other enumerated collater
al policy.*' The lack of such a provision may increase admissibility,
since the statute directs courts toconsider only relevancy, or probative
value. Although the act does not preclude determinations that certain
evidence is unduly prejudicial, conservative trial judges may not look
beyond a minimal assessment of relevancy,

Thefinal and major procedural reform of the bill is contained in the
provision forincamera approval of theevidence outside of thepresence
of the jury. This shield precludes discussions of admissibility in the
presence of juries. In rape trials, juries have been exposed to much
evidence of specific instances of complaining witnesses' prior sexual
conduct proscribed by common law, in objectionable questions posed
by shrewd defense counsel."^ When objection is made, jury members
feel that the objecting counsel is trying to keepevidence from them." A
defense counsel can therefore disadvantage an opponent by continual
attempts to transgress the boundary of admissibility. Furthermore,
once juries have been exposed to prejudicial material, the assumption
that the unfair effects canbeovercome byjuryinstructions to disregard
the material "all practicing lawyersknow to be unmitigated fiction."**

I hadn't thought about it.
WhHl wfre you wearing at the time. Mr. Smith?
Let's see ... a suit. Yes. a suit.
An «?.rppTi,*ti'e suit?
Wei), ye.s I'm a successful lawyer, you know.
In other words. Mr. Smith, you were walking around the streets late at
night in a suit that practically advertised the fact that you might be a good
target for some ea/v money,isn't that so? I mean. ifwedidn'lTtnow better.
Mr Smith, we might even think that you were asfcino for this to happen
mightn t we?

House nj Delegates, mipra note 9, at 464.
no'e 3. at 11-12, citing, e.g.. Ohio Rev. Code Ann. »

ZlHij 02 (D), (E) <S(jpp. 1975).
62. Disoissiotis with St. Louis prosecuting attorney Marion Eisen, August 10

IS.7. who testified regarding H.B. 502 tiefore the Missouri Icgislalive committee
hvantigS' i.M<l withSt, LouisCounty assislatit public defender Mary Fiser. August
25. I9<7, Ms. Pi.m.T estimated that defense counsel knowingly ask objectionable
mii'slmiis to attack cnmplaininfj witnesses in seventy-five percent of rape prosecu
tions. Shestated that they refrain from "hitling hard" on dates, times,and placesof
wxualconduct only when the complaining witnesses are ones with whom juries
<ir«! sympathetic,

M Motion inl.iminp, »upra note 52. at 2Ifl, citing Armstrong, 06;ccflon* to
Fvulence nt Jury Tnals: A Multiple Review. 23 Tknn L. Rkv. 943.945(1955).

M Krulfwiich v. United States. 60 S Cl, 718.723(1946) (Jackson, J. concur-

I-I
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In camera hearings resulting in non-admission of evidence could
thus appreciably change rape prosecutions, since any references at trial
to the excluded evidence or to rulings on it by defence counsel could
result in mistrials, the granting of motions for new trials, or contempt of
court citations.®®

Such results are more likely when determinations of admissibility
have been made out-of-court, rather than in spontaneous rulings from
the bench. Defense lawyers are rarely cited for contempt becau.se of
their familiarity with trial judges' limits."* Thus, in this emotional area,
an in camera hearing would enhance the fair conduct of the trial and
prevent unjustifiable emotional distress inflicted on the victim.

V. Rape Evidence Reform and the Constitotton

Having observed the probable effects of the statute and its general
operation, there remain certain questions with respect to the con-stitu-
tionality of the legislation or parts thereof. The constitution above all
mandates fairness in criminal proceeding.s.®'' The Missouri rape shield
statute must be judged in light of this standard.

The principal opposition to House Bill 502 and similar legislation
in other states rests upon the charge that this type of statute denies the
defendant the right to confront the complaining witness under the
Sixth Amendment and the more broadly defined right to a fair trial
under the Fourteenth Amendment." To properly addre.ss this issue it is
necessary first to set the appropriate constitutional standards and sec
ond to con^iider the various elements of this legislation in view of tho.so
standards.

05. MaCion in Limine, fupra note S2. at 2Ili 219.
60. Interview with Sen. Buechner, aupra note 50.
C7. Chambers v. Mississippi, 93 S. Ct 1038, 104.') (1073).
68. See, e g.. Note. Limitations on the Right to Introduce Evidence Pertain

ing to the Prior Sexutil fiistory of the Complaining tVif in Cases of Fnrcilitt
Rape: Reflection of Reality or Denial of Due Process? 3 IIokstha L. Rkv. 403.408
(19iS) (hereinafter cited as Hofstra Note\

Another approach focuses on the claim that exclu.sion of evidence by rape
reform legislation is unfair to a defendant's right to be considered innocent until
proven guilty, and to his right to participate m the fact determining process by
offering evidence to cast doubt on the prosecution's case. Herman, Wrong
wif/i the Rape Reform Laxvs7, 3 Civ. Lin. Rev. 60. 70 (Dec. 1976. Jan. 1977).

Another proferred justification for the admission of sexual conduct evidence is
the lack of a corroboration requirement in most Jurisdictions See Note, The Rape
Corrohoration ReQuirement: Repeal Not Reform, B1 Yai.f I., S. 1365, 13B7 (1972).
See also WioMOitE, supra note a, at 5 2001. Recent Mi.ssouri cases are tjcnerally
consistent with other jurisdictions in either finding coiToboration in some fdrmur
holding it unnecessary because the victim's testimony was not contrjidiclory or
unbelievable. Richardson, Rape in Comments on Missoiihi ArfRoveo
Tioss—Chiminal 9 (O. Richard-son ed. 1974). citing State v. Davis. 497 S.W.2d 204
(Mo. Aop. 1973); Slate V. Garreit.494 S.W.2d 336 (Mo. HI'S); Slat.-v. Neal. 484 S.W 2d
270 (Mo. 1972): and State v. Edwards. 476 S.W.2d .^5(i (Mn. 1972). NevertheU-iw.
surveys show that prosecutors seldom bring rape c.i.si.-s to trial without s<inu- fortii
of corroborative proof because, regardless of the jurisdiction's rules of ovidencc,
juries refuse convictions without corroboration. Note. The Corrnhoration Requirt-
mem: Repeal Not Reform, 81 Yai.E L.J. 136.5.1382-63(1972). Thorofciro. the jiistifi.
cation is hollow, since corroboration evidence is a practical ni-cessity. if n<it n lotitil
one.

'»'8| COMMENTS 38J

A. Coniititutiniuil Snfegunrds iv Rape Ih-oxcrution

The constitulional iiifirnnty of tefjisljilion similar to this Missouri
act has been pri-dictcti"" on th.-basis of llu- Siipr<>mp Court dt-cisions in
Chamhent v. Min-iis/sippf" and Dnnh v. Aln.skn.'" Critics of rapereform
legislation assort that those cases demnnslrato that the rejection of
evidence of the specific priorsexual coiuiiicl an<l general reputation of
the complaining witness ronslitute vinlalijins of the sixth and fotu-
li-enlh amendments." Clearly the defendant cannol he unfairly friis-
Irated in the as.sertion of his right to questicm the complaining witness
orin thepresentation of witnesses on his own behalf. These right.s arc
embodied both in the .specificguarantees of the sixth amendment and
the more general rightof a fair trial and due process in the fourteenth."

While it is indi.sputable that these rights inhere in the Anglo-
American concepts of fair judicial process, by their very nature, they
are imprecise and require a broad evaluation of the .surrounding eir-
sumstances. The tw(» cases cited above support this proposition and
>;ive it fuller meaning.

Daiiu V. Alaska bears mo.st directly on the issue here; for, in this
case a state protective statute was held ineffective to bar certain evi-
lience for purpo.ses of impeachment. Thf focus of Dai'is was a stale
statute and a court rule designed to preserve the confidentiality of
juvenile adjudications of delinquency." The defendant was prevented
by thl.s rule from iiiipeaehing the credibilily ofa prosecution witness by
iioss-examinatinn dcsij-ncd to eslabli.sli possible bias because of the
witness' probationaiy status as a juvenile delinquent. The juvenile
prosecution witness had identified the fiefendunt as the man he had
seen near the scene of the crime. The United States Supreme Court
reversed the conviction holding that th«' prohibition of impeachment,
which might have shown that the witness had identified the defendant
because of fear of possible probation revocation, wa.s a violation of the
defendant's Sixth Amendment right to confrontation." While this hold-
inj{ seems to cast doubt on rape evidence legislation, it is crucial to
realize thattheCourt's conclusion wastheresult ofa balancing process
culminating in thestatement that, "In this .setting the rightof confron-
talion isparamount to the State's policyof protectinga juvenileoffend-
»T."" Thus the limitation on Ihe right ofconfrontation must be weighed

(ill. Rudstein. xupru note ;i, !il til.
7ll !I3 S. Ct. H)3H(l!t73)
71 04S.CI. llliri(l!)74).
72. Rudfteiit. supni ixitr a. iil 1!».
7.T ChnnilHTs v. Mississii.jii,!»3 S. Ct 10311, MM.S IIH7:i). U.S.Const «iiH-nd Vt

|>f"vi<tcs III part: ''In iiilI'l iiiiinal priis.-c-uli.nis. tlu- jn-.^iiKcd .shiill t-m.iyl>i.- riiitit toa
iiiiH milihc tniil .; to li.-oiitfroiKcd wilh Ihi- Witnesses iiiiaittsl hinv Hi

h«ve rcinpuUory |>roi-. sK fcir ciliiiiiiiinh' witnesses in liis favor, and to have llie
AimMhikv of Cntinsel Tor his <l<'fen<'e "

74 94 S. Ct. 1111.'. (1!I74)
75 W. all 112
711. Id.
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against the State's policy under the facts of each case. In Davis the
impeachment evidence was critical to the defense's attack on the cru
cial witness. The evidence of bias toward the government because of a
probationary status was logical and not highly prejudicial. The State's
policy of protecting juveniles would not be seriously impaired as a
whole.

In Chambers, the Court was presented with facts even more
compelling, At issue was the confession of a third party to the murder
for which Chambers was on trial. The written confession was admitted
into evidence and then repudiated on the stand when the witness of
fered an alibi, Chambers was not allowed to cross-examine this witness,
nor was he allowed to introduce the testimony of throe other witnesses
to whom the first witness had confessed. Thus, evidence regarding a
confe.ssion to a crime for which Chambers was charged was ruled
inadmissible on four separate occasions. With regard to the exclusion of
hearsay statements concerning the third party confession,the Court did
not make a blanket ruling about all declarations against penal interest
or impeaching one's own witness in criminal trials, nor did it say that
certain forms of hearsay should be admissible."" What the Court did say
is that if there is excluded highly relevant, reliable and exculpatory
evidence, or if the defendant is denied the right to confront, present or
cross-examine witnesses, the criminal trial has not met constitutional
requirements." It is noteworthy, however, that the Court did not over
rule any state evidentiary rules." In fact, the Court explicitly recog
nized the states' right to autonomy in matters of evidence and criminal
procedure; "Nor docs our holding signal any diminution in the respect
traditionally accorded to the States in establishment and implementa
tion of their own criminal trial rules and procedures."""

These cases demonstrate that any constitutional evaluation of the
Missouri act requires careful evaluation of the defendant's need for the
evidence in order to demonstrate his innocence, develop a defense or
impeach a witness and a weighing of this need against the State's
interests expressed in the act. The defendant's right to use of the evi
dence must thus turn on its probative value weighed against its unfairly
prejudicial effects. The enactment of this protective legislation repre
sents the determination by the people's representatives that evidence of
prior sexual conduct is normally of such slight probative value and
great prejudicial effect that it should be excluded.

B. Application of the Standard

The first step in evaluation of the constitutionality of this rape
evidence act must be a delineation of its legislative purposes.

77. DC S.Ct. at l(M9.
78. Id. at 1048-49.
70. /(<, ill 1049.
80. Id-.
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Although Missouri courts donot have thebenefit ofrecorded legis
lative dt'libcrations outlining these purposes, the.<ipunsor of thislegisla
tion has indicated his own belief as to its goals."' The cited purposes
were the promotion of increased reporting of rapes, the creation of
guidelinp.s for exclusion of this type of evidence in view of a judicial
tendency to admit this evidence very broadly soas to eliminate appeals
and retrials, and the elimination of the prejudicial trial practice of
pressing embarrassingquestionsof past sexual history so as to put the
complaining witness on the defensive."^ Added these concerns are those
ofassuring the conviction of rape defendants upon a fair consideration
of the relevant evidence by a juryanda concern foreliminating unjus
tified invasions of privacy."^

The protection of the health and welfare of the publicthrough the
encouragement of the reporting and prosecution of crime represents a
major interest of the state. Though the incidence of rape has increased

HI. Iiiton'icw with Soi». nuecluuT. .*t(/)rn note 4fl
aa. Id.
83. The privfiry i.ssiic here foll.« into n cIhssIc arci. of <'nnsliUHiDnnl privacy

li i^nlion whu-h irwalves tlio md.vuh.i.l inU-ifst inavoiclii.K .lisclosure ofpi.TS<.»al
s n ir-H ariHW..ki V. Connecllcut, OSb Ct. IfifB aUG,-)) and Eiscnsu.dt v. naiici, n S.Ct. 102!) (1!)72), dcmonHlratc tlw
ex.qinct or constiliitioral liniitaiion.s t.ii siuU' intrusion Into pi-iviitc soxual ac-

- •I r'^ff no77T''"A [.''' ] '*"'• ^ "/ Constitntioiiat Privacy. 21 St. Loui.sUl-J .^11 <i!»77). Absent sitontf ccnmtorvjuhnK justificmion, Ihc .sialu- -siiould be
bdrri-d fr.im oxposmy n p<TS<>n .ssexiiiil lii>itoi-y ti> iho

A.stri.nn onintt>i vnilin« justifici.tif.n. liowcv.-r mny .-ii j-iinbly li.- fotind Intlio
c<.«Mi1uiional Kuarantce to iiny aa'iiso.l of n fair iriiil witli tin- opportunity to
confron. w.inos.ses against liini. U.S. Cwsr. anu-nd. Vf an.) XIV. tT/p
h*i a rigl.t under these amendments to confrom his accuser with quoRlions nnd
i-Mcleniewliioh tend.lo prove hisinnoccneo. Theerucial problem hereistheextent

v'"
The re>^)h|tion of thi-^* onnflict of thn constitutional principles of the riuht to

o ""i? 10confi-nnt witnesses demands n balnncinK of Ihe riuhtsinvolved. Fro, R. ^vm. 403 Incorporates such a balnncnjc in its welKhinK orthe
prc.bane value of the evidence against the danger of nii.slcadinij nf the jury
thriiug 1unfair prejii^rtice or confusion of theissues. Thepurpose oftherule Is lo
«pertile the trial and loprevent emotional manipulation oflU jury

The emphasis mu^t be on a strict application of the relevancy teit without

huMonH* defendant where evidence may beofsome probative valuehut lends tounfairly arousethepassions andprejudices ofthejury.Iftheevidence
'h,.uld not properly beadmitted undera strictapplication of thelestofrelevancy
-iiJ prejudice Its exclusion does not violate the defendants rights under the

::4ri,3rcLTo?8 nAm"
mand.^rar4sibiltry''w>flh\^^^
a|i|ie.irin« v-r)iunianly or i.-: ctimpelled to testify under s|)ocna is insignificant The
utnacy right of the victim yields lo the defendant's guarantee to a full and fair
r.,ariiig where the evidence should be udmls.sibleunder a 403lest. However where

^ when a 403 test isstrictly applied, theprivacy'liht t,( the witness compels the court to reject It.Thus Ihe privacy right of the
^itnes.-; slmuld Iwseenas requiringa strict application of th»« testsof relevancy and
unfnir pi..ju<licf. so as to avoid unjustlfjrtl invasion of th.-witness'most private

"nie now Missouri .shield statuteeinbodies the determination by theMissouri
ifjisiaturc that a properly strict appliciition of the relevancy and preiudice test

'"ost evidence of the victim's se.xual history. The privacy
(ii(nt ni a witness demands no less. *' i
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dramatically in went years," the Federal Bureau of Invcsligntion
estimaU^s that rape is one of the most underrcported crimcs.'"' KsUmates
of actual incidence range between three and one-half and five limes
higher than reported incidence."" Of the reported eases approximately
eighteen percent go unprosecuted."'' This behavior may be explained at
least partially by the victim's fears of the trial experience and her
awareness that her past sexual life may be exposed and derided in
public. The state seems justified in giving the victim statutory assur
ance that this invasion of privacy will not be countenanced absent some
special circumstances making the evidence relevant to the defense.
Essential fairness does not mandate that highly prejudicial and minim
ally relevant evidence be presented to the jury at the defendant's
request.

The same evidentiary rules which will lead to increased reporting
of rape by assuring fair treatment of the complaining witness will
provide fair treatment for the defendant and assure that the state's
interest in conviction respected. The due process rights of the defendant
do not require the admission of evidence the relevancy of which is
outweighed by its unfair prejudice. The rape evidence reform act serves
the paramount state interest in the conviction of a criminal based on a
fair presentation of evidence on both sides. The defendant has no right
to introduce evidence designed simply to bias the jury again.st the
victim because of her past sexual history and to "sweep them beyond a
rational consideration of guilt or innocence of the crime on trial.'""'The
state can rationally determine that the acquittal of an accused ought
not be encouraged where based on highly prejudicial and minimally
relevant evidence.

Vf. The Exclusion of Spehfic Types of Evit)RNCE

Missouri's legislation initially completely rejects opinion and repu
tation evidence and rightly so, as this was the most unfair use of prior

84. FKurnAi. Bureau of iNVESTiOArroN, Unikorm Crimk Rki-orts fob thi
Unitkh Statks 11 (1974) Ihereinaftor cited ns FBI RKronrKTho FBI di.-fine.s rape as
includitifi auempls. fd. at 22,) By compiirison, nuircior nnd noti.negligent iiianj-
laughler have increased 40%.agKravalec! assault, 47'~r, and rnblx-ry, 48'̂ r. Id. at 11.
Of iht- FBI's "Index Crime" offenses. Id. at 1-7, only the tion.viDlent crime of
burglary exceeded rape in rale of increase. (S3T-). Id. at l.S. 20, 24. 28.

85. Id. at 22.
8B. One study concluded that the incidence of rape is thrt-f and half times the

reported fiuure. National Opinion Research Center of tlie U. of Chi, -sinvey report,
ed in Phf.sidk.mt's Commision on Law Enfohcemknt and AnMiNisTHATi(5N ok Jus.
TicE, T»ik CiiAt.i.rNOE OF Crimk in a Fkee Society 23 dOfi").

Another study estimated the figure was five times the reporiod figure. State
OF CaLIKOHNIA, SltHfOMM. ON SFX CIUMES OF THE ASSKMHI.V Intkhim Cowm. ok
JUUICIAI. RVSTF.M and JUDICIAI. PKOCF.SS, PUKf.TMINAHV RKI'tJUT 2fi (l?)r>0).

By contra.st. one comment estinialed the Hcliiiil incidence of olhi-r crimcs b
only one half tr) four-fifths greater than the reported figure. Hall. The Role o/tkt
Kirfinj iti the Prnxecutinn and Disposition of a CrimiiifrJ Oi.tp 28 VA^^l) L Rkv
931.935 36(1975).

87. FBI RKi-onr, nujtra note 84, at 14.
8H. MfCoHMiCK. SHj)rn note 15, at 4ri3-4.')4.
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sexual history at common law. Does tlie defendanl have a constitutional
right to confront the complaining witness beforr the juiy with reputa
tion evidence of the woman's prior sexual conduct? The view that
evidence of a rape complaining witness" prior sexual conduct is highly
probative in all prosecutions may be seen as a remnant of the common
lawnotions that women who had nonmarital sexual relations were not
likely to have been raped,"' and that prostitutes could not be raped,""
Reputation evidence for "unchastity" wa-s used to promote the infer
ence that a rape complaining witness had, in fact, consented. Non-
marital sex cast such opprobrium on women in the nineteenth century
that reputation evidence for consent tended to negate the claim of
rape.*'

Oneasserted basis for the claim that the rape complaining witness'
prior sexual conduct is highly probative is that propensity for consen
sual sexual intercourse is a function of both quantity and quality of
prior sexual experience, i.e., number of prior sexual partners and their
physical characteristics.*' However, the change in sexual mores in the
twentieth century means that, statistically, most rape victims have
experienced non-marital sexual relations." It seems unreasonable to
find that a factor common to almost all the complaining witnesses is
determinative of whether any one of them claimed rape when she
actually consented.'^

Theu.se of reputation evidence of unchastity to impeach the wit
ness' credibility also seems unreasonable. Unchastity does not indicate
mendacity." Thus unchastity is simplyirrelevant to the probable truth

fid. .W. e.g., Lee v. Stale, 17f) S.W. 145tTonn. IPiri); "|Mlo iarlial mind can
resist the conclusion that a female who lind been in Uie recent habit of illicit
intercourse witli others will not be so likely lo resist as one who is spotless and
pure. A woman who had "already submitted herself to the lewd embraces of
»m.tlier' was contrasted with the "coy and modest female, severely chaste and

shudderinij at the thought of Impurity," People v. Abbot, 19Wend. 192
195 (N.Y. 18381. quoted in 140 A.L.R. 3(14, 387 (1942).

M. 4 W. Bi^ckstone. CoMMENTAniF-s, 213 (W. Lewis ed. 1902), Blackstone
wrote, rather dramatically, that it was a felony lo force even (emphasis added) a
pro«mule to have sexual relations because the "woman may have forsnKen that
unlawful course of life." His implicaliun was that rape of a practicing prostitute did
noi merit being considered a felony.

91 That non-maritalsex cast little shame on men in the nineteenth century is
• illuslratetl m Stale v. Sibley. 33 S W. Ifi7. 171 <M<i. ISOS).

yj Hofstra Note, supra note fiS, at 411. The distinctions which the author
would have a court draw are truly amazing. He states: "The (juality factor might
ilsu include the physical type of .<ex»uil partner the complainant has had in the
pssi. Thus, a woman who had had intoiruurse with a substantial number of differ-
vm men would not necessarily have a high propensity to consent to intercourse
wiih the alleged rapist if he were, for example, short, dark and stocky and all her
pngr sexual partners were tall, fair and lean " Id

93. M, Hunt, Sexuai, Behavior IN THE 1970's, 33.34(1974): Thestudyconcluded
ttist by H({e twenty-five, two-thirds of all women have had non-marital sexual

_rrlnlions, as have eighty.one pi-rcent of women who are married by that ajfe
94 supra Jiote 50, at 296. '

• 'I'^rcer. supra note !l. at 55; see also Note, Indiana's Rape Shield Lawlon/licl \ntlt the Confroritalion Clause?, 9 fNO. L. Rkv. 418 (197(5); Note, Limilti-
Xtontan /he Hiajit to Introduce Evidence Pertaining to the Sexual Uistnru of the
ComplainviQ ih C<i.?e.» of Forcihle Rape: Reflection of Reality or Denial
u/Diie rro.v,M?, 3 MoK-STliA I., Ilnv. 403(1(175)
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of thewitness testimony. Since this reputation evidcnre hasno proba
tive value for impeachment, exchision of roputatifm rvidcncp, which
merely restates the Missouri common law position, does not impinge on
the constitutional rights of the defendant to confront the witness
against him or to beaccorded a fair trial."

Theact next addresses theuseof evidence of specific instances of
prior sexual activity." Here the legislature was confronted with more
complex constitutional questions and properly found that certain ex
ceptions to the general exclusion were constitutionally mandated. But
did the legislature provide exceptions for all those situations in which
the defendant is constitutionally guaranteed theopportunity todemon
strate consent or nonoccurrence throughevidence of.specific prior sex
ual acts? A response to this question requires a canvassing of those
hypothetical situations, but first this article must address the question
o( whether the exceptions allowed are in factsufficiently broad.

Exception (1) permits evidence ofthe "sexual conduct ofthe com
plaining witness with the defendant" where that evidence is "reason
ably contemporaneous with the date of the alleged crime. It certainly
seems clear that normally evidence of a prior sexual relationship be
tween the complaining witness and the accused rapist would appreci
ably strengthen the likelihood that there was consent to intercourse.
Common sense and a knowledge of humannaturesuggests that consent
would bemore likely where therehadpreviously been consent with the
same individual. The primary question theniswhether the"reasonably
contemporaneous" limitation might unfairly exclude evidence under
certain circumstances." Would it be fundamentally unfair to exclude
evidence of a single sexual encounter ten years eariicr? It seems not
since such evidence has but slight relevancy and could have a strong
emotional impact on the jury. On the other hand, evidence that the
parties had been sexually involved over along period until the relation
ship ended inhostility would seem highly probative, even ifmany yean
had elapsed. To exclude such evidence seems highly arbitrary ana
would unfairly constrict the defense. The courts may well avoid this
problem by simply construing the "reasonably contemporaneous" stan
dard asequivalent toastandard of simple relevancy. While this would
certainly twist the language of the statute, such a result may seem
preferable to a constitutional confrontation.

The second exception needs little comment. Where thesexual act
itself is not admitted, there is no claim of consent or other defense.

96. S«Admt«i6in/V"/C'hnrnrf«rEt.irf<-nM«nMis.<oim-. *u;>rn noie4 n^lO.
97 The complexity of legislation involvingevidcnliary ruii-sis

Ihe tendency of legislators tolurrm k-Bal concept.': mlo
when H B 502 troBta all the dlffereni purposes, for whiih ovidLtict of specirif
in.slfinces mif{ht beused, inone section. Hut c/. the multiplicity ofscclions ielatinj
to this type of evidence Is the Federal Rule.*! of F.viacnco. .„iiiw,

l)n. See note 50 itupra iiiicl HccompimyinR Icxl suKK'-stinK such e\idfnco will ht
routinely Bdmilted despite ihe llmiUilion In H.U, » I,Ml).

I97B1 rOMMRNTH 3fl7

evidence of other potentiiil sources for semen, pregnancy or disease may
be crucial to i,lu' defendiuit so as to show th.it the condition might have
arisen otherwise than through the alleged rape. The act wisely gives
free rein to the use of this evidence once a proper foundation i.sshown
before the judge ih cumpra.'"'

Again the third exception seems highly appropriate and clearly
suggests evidence which could not constitutionally be excluded. The
seductive conduct of the complaining witness immediately prior to the
event would be crucial to any defense of consent or reasonable mistake
and as such could not be excluded.'""

The fourth exception needs no discussiim. This leaves the question
of whether there are any situations in which crucial relevant evidence
would not be admitted because no exception has been provided.

A leading commentator, through a model statute, has suggested the
need for several other exceptions to a general exclusionary rule. She
concluded the following additional exceptions were necessary:

1, Kvidence of n pnttern of sextinl conduct so distinctive and so close
ly resembling Ihe dcfendiint's version of Ihe silleged encounter with tile
complainant as t<i lend li> prove that she consented to the act or acts
charged or behnvorl in siioh ii monner as to lead the defendant
(reasonnblyl to helic-ve thiil she consented,
2- F.vidence of prior sexual conduct, known to the defendant at the
lime of the acl or nets chnrjird, (ending lo pnive thai he {retisonably]
believed thai Ihe compliiinant was consentin)! lo these acts,
3. Evidence of sexual coniluct (ending to jirove thnt the complainant
has a motive to fahrioiile the chiirge,
4. Evidence lendinji lo rebiii proof by the prosecution regarding (he
complainant's sexual conduct,
5. Evidence of sexual conduct offered as the basis of expert psycho
logical or psychiatric opinion that the complainant fantasized or in
vented the acl or acts chiirjjod.""

The first of these addition.^1 exceptions seems the most requisite.
The followingexample illustrates the proposed exception.**" The victim
has habitually frequented local bars where she picks up strangers with
whom she has sexual relations. This has occurred numerous times in
recent months. If the defendant declares this is the same pattern as
transpired in his encounter, this evidence could well be argued to be
highly relevant to the issue of consent, This exception would seem
analogous to the rule permitting evidence of prior crimes where they
demonstrate an identifying modus operandi, but not otherwise."" But

99, H,B, 502 5'13, The lonstitutionalily of a closed review of evidence of
sexual history has been questioned on (he basisof the Sixth Amendment right of
(hedependant to present his defense in a public Iri.-il U S. Const, amend. VI,These
•rgunients are canvassed and rejected in Berper, noted, at 72-84,{15-OC. In n
»imllar context, the Supreme Court has approved a preclusion rule where the
defendant refused lo provide a defense report to the slate. United States v. Nobles,
65 S, Ct. 2160 (1075),

100, Berger. supra nole 9, lit fil.
101, /datUO.
102, Id. al fid,
103, Cf. Fed, H, Evit> 404(b).
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suppose that there had in fact been arape in such acase, would any jury
be willing to convict, even with some evidence of violence, after in
troduction of such emotionally charged evidence suggesting the victim
was no more than an unpaid prostitute? The unfairly prejudicial as
pects of this evidence is staggering. In perhaps an extreme case such
evidence would be absolutely crucial to the defendant but. otherwise
the legislature seems justified in opting for its exclusion.""

The second proposed additional exclusion overlaps somewhat with
thefirst, but focus was onthestate ofmind ofthe defendant.'"^ Did he
reasonably mi.stake the victim's actions for consent? This exception
assumes that the defendant was aware of the complaining witness
sexual history and that it reasonably led him tomistake her intent As
such the exception would be relatively limited. Since the defense of
reasonable mistake is clearly available to the defendant and this evi
dence seems probative as to the defendant's frame ofmind there is
certainly some argument for thevalidity oftheexception. However it is
also true that the defendant can offer evidence of the immediately
surrounding circumstances of the alleged crime toshow his reasonable
mistake. Again, inlight ofthis possibility and therisk oftheemotional
impact of this evidence onthejury, this evidence would not seem tobe
of such great probative value as to mandate its admission where the
legislature has rejected it.

The third suggested exception would seem to relate to some claim
that the accusing witness is hostile to the accused and thus is punishing
him with the charge of rape. Such a claim would come from a hostile
fornicr sexual partner inmost cases and thus would seem tobecovered
by the first exception in theMissouri actwhere thedefendant was also
alleging consent. Whether or not consent is alleged, the defendant
would be able to show the basis for the hostility. If their relationship
had ended ina quarrel, this could be described simply with deletion of
the highly emotionally charged details of their sexual intimacy. Evi
dence that they had been very close friends or constant companions
before their quarrel can suggest their intimacy without arousing a
strong emotional reaction in the jury. Such a judgment by the legisla
tureseems justifiable in all but the most extreme circumstances.""

jn thf text, the tesl of conslilutionality is the baliiiK'inB ofthetheprobutivc vjihio oftheexcluded evidence Hgninst thesliilo intoa-st itsti-riud
ml ieHhiolfi RU.iute, Davis v. Alaska. 04 S. Ct, 1105, !111-12 0074) In mi'kiiru (h^

const?!,u'"" r' Should be aware thai the legislature cmsitleredt^he tonhlilutional (juestions related to ihe exclusion of thi.<! cvidpnco S«-i- tf>*i
The passage of the legi.ilation dcspiie this constilu-

vlw ri-prescnu that governing body's conclusion that th^prS^^^^
M?' v?i. excluded evidence is oulweigTied by the state's interest in pniii-ciing

1 fencouraging crime reporting. Thi.s dfterr.iinj.tlon hy the
in^ ^ectfd representatives should beaccorded considerable wfiuhlIra. wrycr. «Ti»ra note 9. at 63.
106. Id. at 63.
107. SecBfrnpr.xuprn note8;at 65-67 fordi.scussion ofcertainof thopxtremp

constilSaVbe'̂ ompe"le^^^^
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The fourth exception does not seem appropriale within the Mis
souri framework since the prosocutinn is as fully barred from pre
senting evidence of the complaining witness' chastopast as thedefend
ant is from depictingits scandalousnature. Sexual historyis inadmiss
ible and therei.«: noapparentexception forsexual history supportive of
the prosecution's case, so noexception i.s needed to rebut that type of
evidence.'""

The final situation calling foran exception would arise only rarely
but constitutionally demands admission.'"' Suppose the defeniUmt of
fers loshow througha psychologi.sl i.r psychiatrist thai the allegc-d rape
was thepuie fantasyof a confused mint!. Thehypolhetica! question put
to the doctor must rely on past sexual history and thus such evidence
must be proved to support the expert opinion."" If presented with such
a ca.se. proofof the complaining witness' psychological state through
this evidence would seem to be fundamental lo the defendant's case and
it could not be excluded in conformance with the constitution in that
event. Where this evidence is used in a cold and clinical fashion it may,
perhaps, raise less passion in the juiy, but. whether or not this is so, the
defendant s right to a fair trial demands its admissibility where it is
used in .such a strongly probative fashitin.'"

The conclusion that this exception should be allowed, when the
situation arises, will do little to lessen the efficacy of the act. The act
would merely be held unconstitutirmal as applied and an unwritten
exception added to its terms.'" Further, it will only be in rare circum
stances that such a defense can be put forward and it will still be

IIIB. The exclusion of evidence of tlio victim's past sexiiii! historyswins pro-
piTly Bxclurlc<l even when offered hy the proscciition. IIcr<- Ihe evidence nisiy
iinfairly pro_|udiw' the dcfenrtiiiil by dcpiclinRan inijige of riivishi-d purity to the
jury.inflaminK their cmotinn.s. Absent i'vid<'nce of ptist chii.-iiilv. evidence <if uiisl

67 for ihe purpose of rebuttal. C{. iiprger, iwpro notea 1,1 B7.6H and Ziicker. Evtd>-nc-p nj Complaiiiant xSe.ninl Coiidiict in Rape Ctisex.
27 Brooklyn Barrister 55 (I975>.

lOfi. See Rerger. xuprji note 0. al efl-Rf).
110. The opinionof i«n expert witness,sucii tisn psycholouist iir p'sychiiitri>;t is

iiiiitKlulory to prove sdch psychologicnl ili.stin hance us a meiiiis of disiinuuishinB a
irutf case where fiuitasy might occur jind a mere attempt by tlie defendant to
introduce unfairly prejudicial evidence of piisl .sexual activitie.s. See oenerallu
I frralKi7«ion of the Meutallv Ahnonnul Wit»es$. 50 YaleL J. 1.1^4 (ICnOi

f- i'"' 1.'̂ '̂ where such psycholouicBl disliirbiinces aiipear isGilcji V. MiiryliiiKl. (17 S. Cl, 7lM (l!lfi7). There iipKVchiiiirisi hiid tliiiKnose<{ mental
illm-ss m the c.mplnming witness, who had nuide other jij-parently unfouiulcd
•iTiisntions '>f i-ai '̂ and had iitlempled suicide. This evidenre was withheld from
tMe ilefense. The Supreme Court indicated its disusto for this suppression, but
nu-rely vHciiled imd remanded to ihesliili- courts in ptirsuanve of their pracliceof
avoiilmg constiluimnnl decisions. For a pei huiis <ivorslatedview see Note, Psv'/ii-
(linr A,rn»"t>mfio" n/ Pro.ipctifri.r iw a Rape Ctiae. 45 N.C 1. Rkv 234 (Hlfili) Sf#
UHo Berver. supra note !). ni r.8 n. 3fln iHJ.

112. .IJavis v, Alaska. 94 S. Cl. 1105 (1074) illuslrate.s Ihe Supreme Court's
application of this rule.There the statute sliielriintj the Juveniles policerecord wtts
M-i i\si6e in hghl of the defendant's crucial n.-c<l to present evidence of the witness"
bias. •The statute was merely held unconstiUilional or applied lo the facts of that
Ian'. Ihe Hjjpliration f»r tlu' same wos subscijueMllv whore Ihe
wilni'ss was not on probation and his <'redil)ility was otherwise impeached in
G..n/iilesv. Slate, 521 P.2d 512(Alas. 1!»74) p.ainen, in

a
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necessary to present it to the judge in camera so that it is screened for
admissibility before itssuggestion tothe jury, i.e., section three of^t
act would still seem applicable to it. ^

VII. CONCLCSION

House Bill 502 should effect significant changes in the prosecution
of rape defendants. These changes should, in turn, generate increased
reporting of rapes. Both these goals have been eagerly sought by the
feminist movement which has created a new lobbying force for the
vocalization of the needs and interesU of women."' These needs ind
interests were often unrepresented both through lack of expression and
through open hostility from governmental policymakers. The enact
ment of this legislation demonstrates one such recognition of those
needs. Here the legislature has reviewed the prior practice of the
judiciary inlight ofa new-found awareness oftheneeds ofrape victims,
found it wanting in its appreciation ofthose interests andreformulated
thejudicial practice soastoachieve a new accommodation ofthestate's
interest inprotecting theinterests ofwomen andthedefendant's rights
to fair treatment.

Naturally any legislation affecting the criminal process will raise
serious questions of due process under the federal constitution. This
article concludes that the Missouri legislation is constitutional in all
substantial respects. Th.e greatest constitutional doubt circles aboutthe
sufficiency of the list of exceptions to the general ruleof exclusion. In
certain limited contexts it may be essential to create additional excep.
tions to avoid a constitutional \-iolation. But above all it should bx.
recalled that the policy of this act is to limit the unfairly destructive-
nature of this evidencein rape prosecutions.This policj- should be kep:
firmly in mind in the construction and operation of the act and tht
application of the constitution to its terms.

113 See e g Note. The ncfim in a Fortihle KopeCase:A Femtnisz ::
Chim L. Rev 335 (1973); Comment, Rape and Rape Lairs: Sexxsm in sorior:

and Lew. 61 Calif. L. Rev 919 (1973).
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